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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT
RALEIGH

STATE OF NORTH CAROLINA v. KENNETH MARK HARTLEY

No. COA10-964

(Filed 17 May 2011)

1. Confessions and Incriminating Statements— pre-Miranda
statement—not custodial

Defendant was not in custody when he confessed to first-
degree murder and other offenses where he was twice told that
he was not under arrest, voluntarily accompanied officers was
never handcuffed rode in the front of the officers’ vehicle was
offered food, water, and the use of the restroom was never
misled or deceived was not questioned for a long period of time
and the officers kept their distance during the interview and did
not employ any form of physical intimidation. A pat-down did not
automatically create a custodial situation, and a policeman’s unar-
ticulated plan had no bearing on whether a suspect was in custody.

2. Constitutional Law— two-stage interrogation—no violation
of Fifth Amendment

Defendant’s Fifth Amendment rights were not violated by a
two-stage interrogation process in which defendant confessed,
was given Miranda warnings, and confessed again. Defendant
was not in custody when the first confession was given.

3. Constitutional Law— effective assistance of counsel—no
objection at trial

Defendant did not receive ineffective assistant of counsel,
and no further investigation was needed, where his trial attorney

1



IN THE COURT OF APPEALS

STATE v. HARTLEY
[212 N.C. App. 1 (2011)]

did not object to his confession at trial but there was no error in
the admission of the confession.

. Constitutional Law— right to confront witnesses—pathologist
who did not perform autopsy

Defendant’s right to confront the witnesses against him was
not violated where autopsy results were not presented by the
pathologist who had performed the victims’ autopsy. While the
pathologist who testified made minimal reference to the reports
of the pathologist who performed the autopsies, those reports
were not admitted and the testimony primarily consisted of a
description of the victims’ injuries as depicted in photos, the
result of the wounds, and ultimately the cause of death.
Moreover, there was overwhelming evidence of the manner in
which defendant killed the victims.

. Evidence— DNA swabs—authentication—chain of custody

There was no plain error in the admission of swabs used for
DNA matching in a rape prosecution where the evidence was
sufficiently authenticated and any weakness in the chain of custody
did not render the exhibit inadmissible.

. Constitutional Law— Confrontation Clause—officer’s
description of autopsy exhibit

There was no Confrontation Clause violation in a rape and
murder prosecution where an officer testified that an exhibit
contained swabs taken from a victim at an autopsy.

. Criminal Law— prosecutor’s argument—specific intent—
personal belief

The trial court did not err in a prosecution for first-degree
murder and other offenses by failing to intervene ex mero motu
in the prosecutor’s argument on diminished capacity and specific
intent. Moreover, remarks by the prosecutor which defendant
contended expressed a personal belief did not warrant a new trial.

. Criminal Law— instructions—insanity—pattern jury
instructions

The trial court did not err by giving the pattern jury instruc-
tion on the consequences of a verdict of not guilty by reason of
insanity rather than defendant’s requested instruction.
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9. Criminal Law— reinstruction—specific intent and dimin-
ished capacity—burden of proof not shifted

There was no plain error in a prosecution for first-degree
murder where defendant contended that the trial court’s rein-
struction on specific intent to kill did not lower the State’s burden
of proof. The reinstruction was an attempt to remedy any confu-
sion about the burden of proving specific intent; it was never
unclear that specific intent, and not just the ability to form it, was
required for a conviction of first-degree murder.

Appeal by defendant from judgments entered 2 December 2008
by Judge D. Jack Hooks, Jr. in Sampson County Superior Court.
Heard in the Court of Appeals 22 February 2011.

Attorney General Roy Cooper, by Assistant Attorney General
Joan M. Cunningham, for the State.

Appellate Defender Staples S. Hughes, by Assistant Appellate
Defenders Anne M. Gomez and Kathleen M. Joyce, for defend-
ant-appellant.

HUNTER, Robert C., Judge.

Kenneth Mark Hartley (“defendant”) appeals from judgments
entered after a jury found him guilty of three counts of first degree
murder, attempted first degree rape, and first degree sexual offense.
After careful review, we find no error.

Background

On the morning of 18 June 2004, the bodies of Gail Tyndall
(“Gail”), her daughter T.B. (age nine), and her son R.B. (age 14) were
discovered in their trailer in Sampson County, North Carolina.l
Officers then began looking for defendant who was Gail’s 21-year-old
son and the half-brother of T.B. and R.B. At approximately 9:51 p.m.,
SBI Special Agent James Tilley and Captain Ricky Mattocks of the
Sampson County Sheriff’s Department saw defendant walking along
Highway 421. The officers pulled over, approached defendant, and
asked him if he knew about anyone being hurt at his home. Defendant
responded that he did not know about the situation at his home. The
officers asked defendant if he would accompany them to the investi-
gation headquarters at the Plainview Fire Department and he agreed.

1. The initials of the minor victims are used throughout this opinion.
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In less than an hour after arriving at the Fire Department, defendant
confessed to Special Agent Sheila Quick and Sergeant Julian Carr that
he had killed Gail, R.B., and T.B. Defendant was then arrested and
read his Miranda rights, which he waived. Defendant again con-
fessed to the killings and signed a written confession.2

According to defendant’s confession, his family members went to
bed at around 12:00 a.m. on 18 June 2004. Defendant went to his bed-
room and began watching television, but he “just started thinking
about stabbing [his] mom.” Defendant did not know “where the
thoughts came from”; he had never thought about stabbing her before
and he was not angry with her. Defendant admitted to thinking about
stabbing his mother for around 15 or 20 minutes. At approximately
1:30 a.m., defendant retrieved a knife he had recently purchased and
then walked to his mother’s bedroom door. He “waited a minute to
make sure she was asleep” and then entered the bedroom. Defendant
stated that his mother was lying in the center of the bed with her back
to him when he began stabbing her with the knife. She awoke imme-
diately and began screaming and trying to fight defendant. Defendant
continued to stab her until she stopped screaming. At about the same
time Gail stopped screaming, R.B. came into the bedroom and turned
on the light. Defendant then began stabbing R.B. until he fell face for-
ward into the doorway of the bedroom.

Defendant confessed that he then put the knife on the kitchen
table, found some duct tape, and proceeded to T.B.’s bedroom. When
he entered the room, T.B. awoke and asked him what he was doing.
Defendant told her to put a piece of clothing from the floor into her
mouth, which she did. He then used the duct tape to bind her hands
behind her back and tape her mouth shut. Defendant then instructed
T.B. to walk to his bedroom where he undressed her and himself.
Defendant attempted to have sex with T.B. vaginally “for a few min-
utes[,]” but was unable to achieve penetration. Defendant then had
anal sex with T.B. Defendant admitted that he tried to strangle T.B.
with a shoelace, but “it wasn’t working[,]” so he strangled her with his
arm for about five minutes until she stopped moving.

Defendant told police that he then washed his arms in the bath-
room sink and changed clothes. Defendant took all of the telephones
in the house and placed them in the bathroom so that the victims
could not find them “if they didn’t die.” Defendant washed the knife

2. The circumstances surrounding defendant=s confession will be discussed in
greater detail infra.
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and gathered a flashlight, portable television, and cash to take with
him. He then began walking in the direction of Dunn, North Carolina.

Defendant was charged with three counts of first degree murder,
one count of attempted first degree rape, and one count of first degree
sexual offense. At trial, it was undisputed that defendant killed the
three victims and perpetrated sexual acts on T.B.; however, defendant
claimed that he was not guilty of the crimes charged due to his being
insane. In support of his defense, defendant offered the testimony of
two mental health experts, Dr. Manish Fozdar and Dr. Ann Burgess,
who claimed that defendant suffered from pervasive developmental
disorder (“PDD”), a type of neurodevelopmental disorder, and that due
to his mental illness defendant did not have the capacity to differenti-
ate between right and wrong or appreciate the nature of his actions. Dr.
Charles Vance, an expert witness for the State, testified that while
defendant likely suffered from schizoid personality disorder (“SPD”),
and possibly PDD, defendant knew the difference between right and
wrong and had the ability to form the specific intent to kill.

On 22 November 2009, the jury convicted defendant of three
counts of first degree murder on the basis of malice, premeditation,
and deliberation. The jury also convicted defendant of the first degree
murder of T.B. pursuant to the felony murder rule, attempted first
degree rape, and first degree sexual offense. The jury recommended
that defendant receive life imprisonment rather than the death
penalty. The trial court sentenced defendant to three terms of life
imprisonment without the possibility of parole, 240 to 297 months
imprisonment for the first degree sexual offense conviction, and 157
to 198 months imprisonment for the attempted first degree rape con-
viction. Defendant timely appealed to this Court.

Discussion
I. Motion to Suppress Confession

[1] Defendant argues that the trial court erred in denying his motion
to suppress his confession to the murders of Gail, T.B., and R.B.
Specifically, defendant argues that his confession was given while in
custody prior to being advised of his rights pursuant to Miranda v.
Arizona, 384 U.S. 436, 16 L. Ed. 2d 694 (1966).

Although defendant argues on appeal that the trial court erred in
denying his pre-trial motion to suppress the confession, defendant
did not object at trial to the admission of his confession into evi-
dence. It is well established that
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a motion in limine is not sufficient to preserve for appeal the
question of admissibility of evidence if the defendant does not
object to that evidence at the time it is offered at trial. . . . [A] pre-
trial motion to suppress, a type of motion in limine, is not suffi-
cient to preserve for appeal the issue of admissibility of evidence.

State v. Grooms, 353 N.C. 50, 65-66, 540 S.E.2d 713, 723 (2000) (inter-
nal citation omitted), cert. denied, 534 U.S. 838, 151 L. Ed. 2d 54, 70
(2001); accord State v. Golphin, 352 N.C. 364, 449, 533 S.E.2d 168,
224 (2000), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001).
Nevertheless, defendant is entitled to relief if he can demonstrate
plain error. Golphin, 352 N.C. at 449, 533 S.E.2d at 224.

[TThe plain error rule . . . is always to be applied cautiously and
only in the exceptional case where, after reviewing the entire
record, it can be said the claimed error is a “fundamental error,
something so basic, so prejudicial, so lacking in its elements that
justice cannot have been done,” or “where [the error] . .. amounts
to a denial of a fundamental right of the accused,” or . . . where the
error is such as to “seriously affect the fairness, integrity or pub-
lic reputation of judicial proceedings].]”

State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting
United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.), cert. denied,
459 U.S. 1018, 74 L. Ed. 2d 513 (1982)). We must determine whether,
absent the alleged error, the “jury probably would have returned a
different verdict.” State v. Dawvis, 321 N.C. 52, 59, 361 S.E.2d 724,
728 (1987).

The threshold issue to be decided is whether defendant was in
custody when he first confessed to the murders prior to receiving the
Miranda warnings, which “w[ere] conceived to protect an individ-
ual’s Fifth Amendment right against self incrimination in the inher-
ently compelling context of custodial interrogations by police officers.”
State v. Buchanan, 353 N.C. 332, 336, 543 S.E.2d 823, 826 (2001).
“Although the United States Supreme Court has acknowledged that
the Fifth Amendment prohibits the use only of ‘compelled’ testimony,
it has interpreted the Miranda decision as holding that failure to
administer Miranda warnings in ‘custodial situations’ creates a pre-
sumption of compulsion which would exclude statements of a defend-
ant.” Id. at 336-37, 543 S.E.2d at 826 (citing Oregon v. Elstad, 470 U.S.
298, 306 07, 84 L. Ed. 2d 222, 230 31 (1985)).
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“[A] noncustodial situation is not converted to one in which
Miranda applies simply because a reviewing court concludes that,
even in the absence of any formal arrest or restraint on freedom
of movement, the questioning took place in a ‘coercive environ-
ment.” Any interview of one suspected of a crime by a police officer
will have coercive aspects to it, simply by virtue of the fact that
the police officer is part of a law enforcement system which may
ultimately cause the suspect to be charged with a crime. But
police officers are not required to administer Miranda warnings
to everyone whom they question. Nor is the requirement of warnings
to be imposed simply because the questioning takes place in the
station house, or because the questioned person is one whom the
police suspect.”

Id. at 337, 543 S.E.2d at 826-27 (quoting Oregon v. Mathiason, 429
U.S. 492, 495, 50 L. Ed. 2d 714, 719 (1977)).

“[IIn determining whether a suspect was in custody, an appellate
court must examine all the circumstances surrounding the interroga-
tion; but the definitive inquiry is whether there was a formal arrest or
a restraint on freedom of movement of the degree associated with a
formal arrest.” State v. Gaines, 345 N.C. 647, 662, 483 S.E.2d 396, 405,
cert. denied, 522 U.S. 900, 139 L. Ed. 2d 177 (1997). “We must there-
fore determine whether . . . a reasonable person in defendant’s posi-
tion would have believed that he was under arrest or was restrained
in his movement to that significant degree.” State v. Garcia, 358 N.C.
382, 396 97, 597 S.E.2d 724, 736 37 (2004), cert. denied, 543 U.S. 1156,
161 L. Ed. 2d 122 (2005); accord State v. Waring, — N.C. —, —, 701
S.E.2d 615, 633 (2010). “This is an objective test, based upon a rea-
sonable person standard, and is to be applied on a case by case basis
considering all the facts and circumstances.” State v. Jones, 1563 N.C.
App. 358, 365, 570 S.E.2d 128, 134 (2002) (internal citation and quota-
tion marks omitted). “[Our Supreme] Court has considered such
factors as whether a suspect is told he or she is free to leave, whether
the suspect is handcuffed, whether the suspect is in the presence
of uniformed officers, and the nature of any security around the
suspect[.]” Waring, — N.C. at —, 701 S.E.2d at 633 (internal cita-
tions omitted).

In the instant case, on 18 June 2004 at approximately 9:51 p.m.,
Agent Tilley and Captain Mattocks approached defendant after he
was located walking along Highway 421 in the direction of Dunn,
North Carolina. Agent Quick and Sergeant Carr arrived soon there-
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after. Agent Tilley asked defendant if his name was Kenneth Hartley
and he responded affirmatively. Agent Tilley asked defendant if he
was okay and he replied that he was okay. Agent Tilley then informed
defendant that three people had been injured at his residence and
asked him if he knew anything about the situation, to which defend-
ant responded that he did not. Agent Tilley then asked defendant to
place his hands on the vehicle so he could pat him down for weapons.
Agent Tilley recovered two bundles of money from defendant’s pants,
but returned the money to defendant. It was apparent that defend-
ant’s clothes were damp and his hands were shaking. Agent Tilley told
defendant that he would like to talk to him about what happened at
the trailer and asked defendant if he would accompany him to the
Plainview Fire Department, which was being used as a command post
for the investigation. Defendant was not handcuffed and Agent Tilley
told defendant that he was not under arrest. Defendant voluntarily
went with the officers to the fire department, riding in the front
passenger seat of the police car.

At the fire department, the officers entered a code to access the
building and defendant followed them to a classroom where he was
seated at one table while Agent Quick and Sergeant Carr sat across
from him at a different table with an aisle separating the two tables.
Defendant was asked if he wanted anything to eat or drink or if he
needed to use the restroom. Defendant was again informed that he
was not under arrest. Agent Quick asked defendant when he last saw
his family and defendant responded that he had dinner with them at
8:30 p.m. and then left the house at about 1:00 a.m. while they were
sleeping. He claimed that he was walking to Wal-mart and had not
been home since 1:00 a.m.

Agent Quick noticed that defendant had cuts on his hands and
when asked about them, defendant stated that he did not know how
he had received the cuts. Agent Quick testified that at that time she
decided that she would not allow defendant to leave, but she did not
relay that decision to defendant; rather, she stated that there was
forensic evidence at the scene that would likely lead to apprehension
of the person suspected of killing defendant’s family. She then asked
defendant if there was anything else defendant would like to tell her,
and defendant replied: “Yeah, I did it.” Defendant then confessed to
committing the murders in detail, stating that he stabbed his mother
and then stabbed his brother who entered his mother’s room. He then
woke up his sister, gagged her, bound her hands with duct tape,
attempted to have sex with her vaginally, had sex with her anally, and
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then strangled her to death. Agent Quick testified that due to her con-
cern for public safety, she asked defendant where the knife was
located. Defendant told her that he hid it in the woods near a church.

At 10:41 a.m., Agent Quick left the room to inform Agent Tilley
and District Attorney G. Dewey Hudson that defendant had confessed
to killing his mother, R.B., and T.B. Sergeant Carr remained in the
room with defendant. Soon thereafter, defendant was arrested and
given the Miranda warnings. He was not handcuffed and he remained
seated at the same table. Defendant then waived his rights under
Miranda and restated his confession. Agent Quick wrote a statement
on behalf of defendant as he gave his confession, read it back to
defendant, and defendant signed the document.

In its order denying defendant’s motion to suppress, the trial court
concluded as a matter of law, inter alia, that under these facts and cir-
cumstances, defendant was not in custody when he gave his initial
confession. We agree with the trial court and find no error, much less
plain error, in the admission of defendant’s confession at trial.

The following circumstances lead us to this conclusion: (1)
defendant was told on two occasions that he was not under arrest; (2)
defendant voluntarily accompanied the officers to the fire depart-
ment; (3) defendant was never handcuffed; (4) defendant rode to the
station in the front of the vehicle; (5) the officers asked defendant if
he needed food, water, or use of the restroom; (6) defendant was
never misled or deceived; (7) defendant was not questioned for a long
period of time; and (8) the officers kept their distance during the
interview and did not employ any form of physical intimidation. Our
caselaw supports this holding under similar, albeit not identical,
factual scenarios. See e.g., Waring, — N.C. at __, 701 S.E.2d at
633-34 (holding that defendant was not in custody where officers told
him he was not under arrest, he voluntarily went with officers to the
police station, was never restrained, was given bathroom breaks, and
he was not deceived, misled, or threatened); Gaines, 345 N.C. at
658-63, 483 S.E.2d at 402-06 (holding that juvenile defendants who vol-
untarily went with police officers to the police station for question-
ing, but were told they were not under arrest, were not in custody);
State v. Lane, 334 N.C. 148, 154, 431 S.E.2d 7, 10 (1993) (holding that
defendant was not in custody where he was told several times that he
was not under arrest and never asked to leave the interview); State v.
Phipps, 331 N.C. 427, 443-45, 418 S.E.2d 178, 185-87 (1992) (holding
that defendant who voluntarily accompanied officers to the police
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station in a police car, waited in a lobby with unlocked external
doors, and was told more than once he was not under arrest, was not
in custody).

Defendant points out that he was subjected to a pat-down; the
fire department required an access code; he was not offered medical
attention; he was never left alone in the room; he had no previous
experience with the state’s criminal justice system; he was a suspect;
and Agent Quick continued to ask him questions after she had sub-
jectively determined that she would not allow defendant to leave had
he tried. None of these factors alone are determinative, and, viewing
them in context with the other factors discussed above, we are not
persuaded that defendant was in custody. We point out that a pat-
down search does not automatically create a custodial situation.
State v. Benjamin, 124 N.C. App. 734, 738, 478 S.E.2d 651, 6563 (1996).
Furthermore, with regard to Agent Quick’s intentions, “ ‘[a] police-
man’s unarticulated plan has no bearing on the question whether a
suspect was ‘in custody’ at a particular time; the only relevant inquiry
is how a reasonable man in the suspect’s position would have under-
stood his situation.’” “ Buchanan, 353 N.C. at 341-42, 543 S.E.2d at 829
(quoting Berkemer v. McCarty, 468 U.S. 420, 442, 82 L. Ed. 2d 317, 336
(1984)). In sum, viewing the totality of the circumstances we hold
that “a reasonable person in defendant’s position would [not] have
believed that he was under arrest or was restrained in his movement
to that significant degree.” Garcia, 358 N.C. at 396-97, 597 S.E.2d at 737.

[2] Defendant further argues that he was interrogated in a two-stage
process by which the officers deliberately drew out a confession
prior to giving the Miranda warnings, then provided the Miranda
warnings, obtained a waiver, and asked defendant to repeat his con-
fession. Defendant relies heavily on Missouri v. Setbert, 542 U.S. 600,
159 L. Ed. 2d 643 (2004), where the United States Supreme Court held
that a confession obtained by a two-stage interrogation violated
defendant’s Fifth Amendment rights. The Court stated that “[t]he
object of question first is to render Miranda warnings ineffective by
waiting for a particularly opportune time to give them, after the sus-
pect has already confessed.” Id. at 611, 159 L. Ed. 2d at 654. The Court
further reasoned:

The threshold issue when interrogators question first and warn
later is thus whether it would be reasonable to find that in these
circumstances the warnings could function “effectively” as
Miranda requires. . . . For unless the warnings could place a sus-
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pect who has just been interrogated in a position to make such an
informed choice, there is no practical justification for accepting
the formal warnings as compliance with Miranda, or for treating
the second stage of interrogation as distinct from the first,
unwarned and inadmissible segment.

Id. at 611-12, 159 L. Ed. 2d at 655.

While the officers in this case questioned defendant, obtained a
confession, Mirandized defendant, and then obtained a second con-
fession, the key distinction between Seibert and the present case is
that the defendant in Seibert was arrested prior to questioning. Id. at
604, 159 L. Ed. 2d at 650. Therefore, both confessions in Seibert were
obtained while the defendant was in custody. As we have concluded,
defendant was not in custody when the first confession was given.
Defendant was not under arrest, unlike the defendant in Seibert.
“Because these statements were voluntary and would have been
admissible if offered into evidence, no issue arises under Missourt v.
Seibert[.]” Waring, — N.C. at —, 701 S.E.2d at 634.

[3] Defendant also argues that he received ineffective assistance of
counsel because his trial attorney failed to object to the confession
at trial. “In general, claims of ineffective assistance of counsel
should be considered through motions for appropriate relief and not
on direct appeal.” State v. Stroud, 147 N.C. App. 549, 553, 557
S.E.2d 544, 547 (2001), cert. denied, 356 N.C. 623, 575 S.E.2d 758
(2002). However, ineffective assistance of counsel “claims brought on
direct review will be decided on the merits when the cold record
reveals that no further investigation is required[.]” State v. Fair, 354
N.C. 131, 166, 557 S.E.2d 500, 524 (2001), cert. denied, 535 U.S. 1114,
153 L. Ed. 2d 162 (2002).

To successfully assert an ineffective assistance of counsel
claim, defendant must satisfy a two prong test. First, he must
show that counsel’s performance fell below an objective standard
of reasonableness. Second, once defendant satisfies the first
prong, he must show that the error committed was so serious that
a reasonable probability exists that the trial result would have
been different absent the error.

State v. Blakeney, 352 N.C. 287, 307-08, 531 S.E.2d 799, 814-15 (2000)
(internal citation omitted), cert. denied, 531 U.S. 1117, 148 L. Ed. 2d
780 (2001).
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As stated supra, there was no error, much less plain error, in the
admission of defendant’s confession at trial. Consequently, we hold
that no further investigation is required as to defendant’s ineffective
assistance of counsel claim and that defendant is unable to show that
had defense counsel objected to the confession, “a reasonable proba-
bility exists that the trial result would have been different . . ..” Id.

II. Confrontation Clause

[4] Next, defendant argues that his Sixth Amendment right to con-
front the witnesses against him was violated at trial when Dr.
Deborah Radisch testified to the results of the victims’ autopsies per-
formed by Dr. Carl Barr who was not present to testify because he
was recovering from surgery. Defendant objected to Dr. Radisch’s
testimony and the admission of Dr. Barr’s file on Confrontation
Clause grounds. Dr. Radisch testified that she reviewed Dr. Barr’s
autopsy results “in the course of [her] duties[,]” which requires her to
review all of the medical examiners’ cases. Dr. Radisch conducted a
“more thorough review” of the reports shortly before trial. Defendant
did not have the opportunity to cross-examine Dr. Barr before trial.

The Confrontation Clause of the Sixth Amendment bars admis-
sion of testimonial evidence unless the declarant is unavailable to tes-
tify and the accused has had a prior opportunity to cross-examine the
declarant. Crawford v. Washington, 541 U.S. 36, 68, 158 L. Ed. 2d 177,
203 (2004). In Melendez-Diaz v. Massachusetts, — U.S. —, —

174 L. Ed. 2d 314, 327-28 (2009), the Supreme Court determined that

forensic analyses, including autopsy examinations, qualify as “testi-
monial” statements, and forensic analysts are “witnesses” to which
the Confrontation Clause applies. Therefore, when the State seeks to
introduce forensic analyses, “[a]bsent a showing that the analysts
[are] unavailable to testify at trial and that petitioner had a prior
opportunity to cross examine them,” such evidence is inadmissible
under Crawford. Id. at —, 174 L. Ed. 2d at 322.

Since Melendez-Diaz, our courts have held that the Confrontation
Clause prohibits the introduction of testimony by an expert witness
that is based solely upon the reports of a non-testifying analyst. See,
e.g., State v. Locklear, 363 N.C. 438, 451-52, 681 S.E.2d 293, 304-05

(2009); State v. Hurt, N.C. App. , —, 702 S.E.2d 82, 99, tem-
porary stay allowed, — N.C. —, 705 S.E.2d 349 (2010); State v.
Galindo, — N.C. App. —, —, 683 S.E.2d 785, 788 (2009). However,

the expert testimony is permissible when the expert testifies “not just
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to the results of other experts’ tests, but to her own technical review
of these tests, her own expert opinion of the accuracy of the non-tes-
tifying experts’ tests, and her own expert opinion based on a com-
parison of the original data.” State v. Mobley, — N.C. App. —, —
684 S.E.2d 508, 511 (2009), disc. review denied, 363 N.C. 809 692
S.E.2d 393 (2010). Furthermore, any evidence offered “as the basis of
an expert’s opinion is not being offered for the truth of the matter
asserted.” Id. Thus, the critical distinction that we must make in
order to address defendant’s challenge to the admission of Dr.
Radisch’s testimony is determining whether she merely recited infor-
mation previously reported by Dr. Barr or whether she testified to her
own, independent expert opinion based on information of a type
properly utilized in developing an expert opinion.

Upon review of the record, it is clear that Dr. Radisch provided
her own expert opinion, not a regurgitation of Dr. Barr’s reports.
While Dr. Radisch made minimal references to Dr. Barr’s autopsy
reports, which were never introduced into evidence, her testimony
primarily consisted of describing to the jury the injuries sustained by
the victims as depicted in 28 autopsy photographs.? Dr. Radisch
described the type of wounds, the pain the wounds would have
inflicted, whether the wounds would have been fatal, and ultimately
the cause of death of each victim. With regard to T.B., Dr. Radisch
explained to the jury, through use of the photographs, that T.B. had
been asphyxiated, how long it would have taken for her to lose con-
sciousness, and that the blood seen in her vagina could have been
menstrual blood or the result of attempted penetration.

Dr. Radisch’s testimony is remarkably similar to that of the
pathologist in Hurt, —— N.C. App. at —, 702 S.E.2d at 86. There, Dr.
Patrick Lantz testified as to the effect of the victim’s stab wounds, the
pain the wounds would have caused, and how long it would have
taken for the victim to lose consciousness and die. Id. While this
Court held that the testimony of other experts violated the defend-
ant’s rights under the Confrontation Clause, the Court noted the
following with regard to Dr. Lantz’s testimony:

3. Defendant argues that he objected to Dr. Barr’s entire file on Confrontation
Clause grounds, which included the autopsy photographs. These photographs formed the
basis, at least in part, of Dr. Radisch’s admissible expert opinion. Consequently, the pho-
tographs were admissible to provide the basis for her expert opinion and their admission
did not violate defendant’s confrontation rights. Id. Defendant further argues that the
photographs were never properly authenticated and that they were unduly prejudicial;
however, defendant did not object on those grounds at trial. Moreover, defendant stipu-
lated that the photographs were of the three victims.
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[W]e do not discuss Lantz’s testimony to the non-testifying
pathologist’s autopsy findings at great length. For, even if Lantz’s
recitation of stab wounds visually observed by [the nontestifying
expert] and listed in the latter’s report are considered a type of
testimonial forensic evidence contemplated by Melendez-Diaz,
his description of [the victim’s] stab wounds was not prejudicial.
Several responding officers and EMS personnel also testified to
the wounds they personally observed, and several photographs of
the victim’s body were published to the jury for inspection.
Moreover, Lantz’s opinion testimony regarding the impact of
the various wounds and the time it would have taken for [the
victim] to lose consciousness was clearly based, not on the
report at all, but on his own independent experience as a
pathologist.

Id. at — n.5, 702 S.E.2d at 98 n.5 (emphasis added). As was the case
with Dr. Lantz, Dr. Radisch’s testimony as to the impact of the various
trauma suffered by the three victims was based primarily on her
inspection of the photographs that were admitted into evidence and
her independent experience as a pathologist. The Court in Hurt
declined to determine whether Dr. Lantz’s initial recitation of the stab
wounds observed and reported by the testifying expert violated the
defendant’s constitutional rights. Id. In the present case, Dr. Radisch
made references to Dr. Barr’s reports, but did not provide a recitation
of the findings from the reports. However, as in Hurt, to the extent
that Dr. Radisch recited any portion of Dr. Barr’s reports, we hold that
any such error was not prejudicial given the extensive testimony Dr.
Radisch provided based strictly on her own personal knowledge as a
pathologist, including the effect of the victims’ various injuries and
their cause of death.

Assuming, arguendo, that Dr. Radisch’s testimony was erro-
neously admitted, the State has met its burden of proving that any
error was harmless beyond a reasonable doubt. N.C. Gen. Stat.
§ 15A-1443(b) (2009) (“A violation of the defendant’s rights under the
Constitution of the United States is prejudicial unless . . . it was harm-
less beyond a reasonable doubt.”). “ ‘[T]he presence of overwhelming
evidence of guilt may render error of constitutional dimension harm-
less beyond a reasonable doubt.’ ” State v. Morgan, 359 N.C. 131, 156,
604 S.E.2d 886, 901 (2004) (quoting State v. Autry, 321 N.C. 392, 400,
364 S.E.2d 341, 346 (1988)), cert. denied, 546 U.S. 830, 163 L. Ed. 2d 79
(2005). Dr. Radisch testified regarding the type of wounds inflicted on
the victims and the cause of death. We fail to see how this testimony
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affected the outcome of this case where the overwhelming evidence
established that defendant killed the victims, and, by his own confes-
sion, the manner in which he killed them. As defendant admits in his
brief, “[his] only defense to the charges was mental illness.”
Assuming Dr. Radisch’s testimony violated defendant’s Confrontation
Clause rights, it was harmless beyond a reasonable doubt.

III. State’s Exhibit 39

[6] Defendant argues that State’s Exhibit 39, a rectal swab taken
from T.B. which contained sperm with DNA matching that of defend-
ant, was not properly authenticated and was, therefore, erroneously
admitted at trial. Defendant also argues that his right to confront the
witnesses against him was violated because law enforcement testi-
mony that the exhibit consisted of rectal swabs from T.B. was inad-
missible testimonial hearsay of Dr. Barr who was not present to testify.
Defendant has not preserved these arguments for appellate review as
he did not object at trial on constitutional grounds or on authentica-
tion grounds. Nevertheless, we apply plain error review.

First, as to defendant’s claim that the swabs were not properly
authenticated, Rule 901 of the North Carolina Rules of Evidence
requires “authentication or identification as a condition precedent to
admissibility” of evidence. N.C. Gen. Stat. § 8C-1, Rule 901(a) (2009).
The authentication or identification requirement is satisfied by “evi-
dence sufficient to support a finding that the matter in question is
what its proponent claims.” Id. The evidence at trial tended to estab-
lish that Officer Lawrence Dixon processed evidence at the crime
scene, was present for the autopsy of T.B., and obtained evidence
related to the crime from Dr. Barr, including the rectal swabs, on 24
June 2004. The swabs were then placed in the custody of the
Sampson County Sheriff’s Office. The swabs were submitted to the
SBI for analysis and later returned to the Sampson County Sheriff’s
Office where they were kept unaltered until the time of trial. We hold
that Exhibit 39 was properly authenticated.

Still, defendant questions the chain of custody and argues that
the swabs were taken on 19 June 2004, but were not picked up by
Officer Dixon until 24 June 2004. Our Supreme Court stated in State
v. Sloan, 316 N.C. 714, 723, 343 S.E.2d 527, 533 (1986) (quoting State
v. Grier, 307 N.C. 628, 633, 300 S.E.2d 351, 354 (1983)):

In the first place, defendant has provided no reason for believing
that this evidence was altered. Based on the detailed and docu-
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mented chain of custody presented by the State, the possibility
that the real evidence involved was confused or tampered with
“is simply too remote to require exclusion of this evidence.”
Furthermore, any weaknesses in the chain of custody relate only
to the weight of the evidence, and not to its admissibility.

As in Sloan, there is no reason to believe that Exhibit 39 was in any
way altered and the possibility that this evidence was tampered with
is remote. Consequently, any weakness in the chain of custody does
not render the exhibit inadmissible. Id.

[6] Second, defendant claims that Officer Dixon’s testimony that
Exhibit 39 contained rectal swabs taken from T.B. violated his
Confrontation Clause rights. Since the record permits a determina-
tion that Officer Dixon had personal knowledge of the source from
which the rectal swabs admitted into evidence as State’s Exhibit 39
were obtained, any objection to the admission of these swabs predi-
cated on the theory that the testimony utilized to authenticate them
was inadmissible for confrontation-related reasons lacks merit. In
other words, Officer Dixon’s testimony was sufficient to establish
that Exhibit 39 contained rectal swabs taken from T.B. at the autopsy
performed by Dr. Barr. The results of the tests conducted on the
swabs were relayed to the jury by the experts who conducted the
tests. SBI serologist Russell Holley testified that Exhibit 39 consisted
of two rectal swabs that he personally tested for semen. SBI DNA
analyst Amanda Thompson testified that the swabs contained DNA
that matched that of defendant. In sum, defendant’s constitutional
rights were not violated by Officer Dixon’s testimony and we hold
that there was no error in the admission of Exhibit 39 at trial.

IV. Prosecutor’s Closing Argument

[7] Defendant argues that the prosecutor made improper statements
during his closing argument at trial. Defendant did not object to these
statements at trial. Consequently, our review is limited to “whether
the remarks were so grossly improper that the trial court committed
reversible error by failing to intervene ex mero motu.” State v. Jones,
355 N.C. 117, 133, 558 S.E.2d 97, 107 (2002). “Under this standard,
only an extreme impropriety on the part of the prosecutor will com-
pel this Court to hold that the trial judge abused his discretion in not
recognizing and correcting ex mero motu an argument that defense
counsel apparently did not believe was prejudicial when originally
spoken.” State v. Taylor, 362 N.C. 514, 545, 669 S.E.2d 239, 265 (2008)
(citations and internal quotation marks omitted). “To establish such
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an abuse, defendant must show that the prosecutor’s comments so
infected the trial with unfairness that they rendered the conviction
fundamentally unfair.” State v. Davis, 349 N.C. 1, 23, 506 S.E.2d 455,
467 (1998), cert. denied, 526 U.S. 1161, 144 L. Ed. 2d 219 (1999).

The prosecutor argued: “[T]he judge is also going to instruct you
about lack of mental capacity. It’s also called diminished capacity.
And the defense made reference to that, in other words, you cannot
form specific intent.” Defendant claims that the prosecutor’s state-
ment misled the jury into believing that defendant could only be
found not guilty of murder if he did not have the ability to form the
requisite intent. Defendant claims that even if he had the ability to
form specific intent, it does not necessarily mean that he did so on 18
June 2004. We do not believe that the prosecutor’s statement could
have led to a jury conviction on an improper basis. The prosecutor’s
statement accurately pointed out that the defense of diminished
capacity is utilized to negate the specific intent necessary for murder.
The prosecutor went on to argue that defendant formed the specific
intent to kill, which was the State’s burden to prove if defendant did,
in fact, have the capability to form such intent. Moreover, the jury
was instructed that in order to convict defendant of murder, the jury
must find that defendant formed the specific intent to kill, not simply
that he had the ability to form the specific intent to kill.

Defendant also points to the prosecutor’s statements: (1) “The
defendant is trying to escape responsibility for the actions he did
back on June 18, 2004. If that . . . isn’t murder, I don’t know what is[,]”
and (2) “I know when to ask for the death penalty and when not to.
This isn’t the first case, it’s the ten thousandth for me.” Defendant
claims that through these statements, the prosecutor impermissibly
expressed his personal belief as to defendant’s guilt. Defendant cites
State v. Smith, 279 N.C. 163, 165-66, 181 S.E.2d 458, 459-60 (1971)
where the prosecutor stated, among other things, that he knew when
or when not to call for a conviction in a capital case; however, the
statements by the prosecutor in Smith went far beyond those of the
prosecutor in the present case. The prosecutor in Smith went on a
“tirade,” stating that he does not try innocent men, and that a man
who did what defendant was alleged to have done was “ ‘lower than
the bone belly of a cur dog.” ’ Id. The prosecutor further called defend-
ant a liar and stated, “ ‘I don’t believe a living word of what he says
about this case, members of the jury.”” Id. at 166, 181 S.E.2d at 460.
We do not believe the prosecutor’s remarks in the case sub judice rise
to the level such that a new trial is warranted. We hold that the trial
court did no err in failing to intervene ex mero motu.
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V. Requested Instruction on Commitment Proceedings

[8] Defendant contends that “[t]he trial court erred by failing to give
[defendant]’s requested jury instruction on the commitment process.”
Where, as here, “a defendant interposes a defense of insanity and
requests an instruction setting out the provisions for involuntary
commitment, the trial court must instruct ‘on the consequences of a
verdict of not guilty by reason of insanity.’ ” State v. Coppage, 94 N.C.
App. 630, 634, 381 S.E.2d 169, 171 (1989) (quoting State wv.
Hammonds, 290 N.C. 1, 15, 224 S.E.2d 595, 604 (1976)). In providing
these instructions, the trial court must “set[] out in substance the
commitment procedures outlined in [N.C. Gen. Stat. §§ 15A-1321 and
-1322 (2009) and Article 5 of Chapter 122C of the General Statutes],
applicable to acquittal by reason of mental illness.” Hammonds, 290
N.C. at 15, 224 S.E.2d at 604 (emphasis added). The purpose of the
instruction is to eliminate any “confusion” or “uncertainty” by the
jury regarding “the fate of [the] accused if found insane at the time of
the crime,” id. at 15, 224 S.E.2d at 603-04, and to “remove any hesi-
tancy of the jury in returning a verdict of not guilty by reason of insan-
ity, engendered by a fear that by so doing they would be releasing the
defendant at large in the community[,]” State v. Harris, 306 N.C. 724,
727, 295 S.E.2d 391, 393 (1982).

Our appellate courts have not set out “the precise instruction to
be given” regarding the involuntary commitment procedures, but,
rather, conduct a “case by case determination of whether there has
been substantial compliance with the rule.” Id. at 726, 295 S.E.2d at
393. The trial court’s instruction on the consequences of a verdict of
not guilty by reason of insanity are sufficient if the instruction
explains the “substance,” Hammonds, 290 N.C. at 15, 224 S.E.2d at
604, “gist,” State v. Bundridge, 294 N.C. 45, 53, 239 S.E.2d 811, 817
(1978), or “central meaning,” Harris, 306 N.C. at 727, 295 S.E.2d at
393, of the involuntary commitment procedures. At the charge con-
ference, the trial court stated that it planned to give the jury the
pattern jury instructions regarding the involuntary commitment
process if a defendant is found not guilty by reason of insanity.
N.C.PI.—Crim. 304.10. Defendant made a written request to modify
the pattern instructions to include the following italicized language:

A defendant found not guilty by reason of insanity shall immedi-
ately be committed to a State mental facility. After the defendant
has been automatically committed, the defendant shall be pro-
vided a hearing within 50 days. This hearing will be held in the
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court in which the original trial was held. The hearing shall be
open to the public. At this hearing and all subsequent hearings
in which the defendant seeks his release from inpatient com-
mitment, evidence that the defendant committed a homicide in
the relevant past is prima facie evidence of dangerous[ness]. At
this hearing the defendant shall have the burden of proving by a
preponderance of the evidence that the defendant no longer has a
mental illness, or is no longer dangerous to others. If the court is
so satisfied, it shall order the defendant discharged and released.
If the court finds that the defendant has not met his burden of
proof, then it shall order that inpatient commitment continue for
a period not to exceed 90 days. This involuntary commitment will
continue, subject to review first within 180 days and thereafter
every year, until the court finds that the defendant no longer has
a mental illness or is no longer dangerous to others.

The trial court, after considering arguments from both sides, denied
defendant’s request and subsequently instructed the jury according to
N.C.P.I.—Crim. 304.10.

On appeal, defendant contends that the trial court should have
given his requested instruction because, “[t]he pattern instruction,
unlike [defendant]’s requested instruction did not inform jurors that
community members and the victims’ family would be able to attend
public hearings on whether [defendant] should be released; that at
these meetings, the plentiful evidence that [defendant] was guilty of
homicide would be strong evidence of his dangerousness to others;
and that the periods of review would lengthen to 180 days and then
one year.” Our Supreme Court, in Harris, 306 N.C. at 727, 295 S.E.2d
at 393, rejected a similar “claim[] that the [trial] court did not give the
instructions [regarding involuntary commitment procedures] in suffi-
cient detail.” There, the trial court instructed the jury that if it found
the defendant, who had been charged with first degree murder, not
guilty by reason of insanity,

I then thereafter direct a verdict of not guilty because of that
answer in each of these cases, I will order the defendant held in
custody until such time as a hearing can be held to see whether
or not he will be confined to a state hospital, at first for a period
of not more than ninety days and then another hearing will be
held in reference thereafter to see whether or not he will con-
tinue to be held in the State Hospital as involuntary committed
mental patient from time to time.
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Id. at 725-26, 295 S.E.2d at 392. The Harris Court held that the trial
court’s instructions, which provided the same substantive details as
the instructions in this case, were “sufficient to remove any hesitancy
of the jury in returning a verdict of not guilty by reason of insanity,
engendered by a fear that by so doing they would be releasing the
defendant at large in the community”: “[the trial court] gave the jury
the central meaning of the statute: that if defendant was acquitted by
reason of insanity, he would not be released but would be held in cus-
tody until a hearing could be held to determine whether he should be
confined to a state hospital.” Id. at 727, 295 S.E.2d at 393.

In light of Harris, we conclude that the trial court did not err in
refusing to give defendant’s requested instruction regarding the con-
sequences of a verdict of not guilty by reason of insanity and instruct-
ing the jury according to the pattern jury instruction on this issue. See
also State v. Allen, 322 N.C. 176, 198-99, 367 S.E.2d 626, 638 (1988)
(“The trial court gave the pattern jury instruction in N.C.P.I.—Crim.
304.10 which informed the jury of the commitment hearing proce-
dures in N.C.G.S. §§ 15A-1321 and -1322, pursuant to article 5 of chap-
ter 122C. This instruction adequately charged the jury regarding pro-
cedures upon acquittal on the ground of insanity. Defendant’s
assignment of error is overruled.” (internal citation omitted)); State v.
Hall, 187 N.C. App. 308, 318, 653 S.E.2d 200, 208 (2007) (holding that
the trial court properly gave the pattern jury instruction for N.C.P.1.—
Crim. 304.10, which is in accord with the applicable statutes).

VI. Burden of Proof

[9] Defendant argues that the trial court’s instructions to the jury
lowered the State’s burden of proving that defendant formed the spe-
cific intent to Kkill. The trial court provided the pattern jury instruction
pertaining to diminished capacity to the jury as follows:

Now you may find that there’s evidence which tends to show
that the defendant lacked mental capacity at the time of the acts
alleged in this case. The law regarding lack of mental capacity is
also referred to as diminished capacity. These terms are used
interchangeably and refer to the same law; however, if you find
that the defendant lacked mental capacity, you should consider
whether this condition affected his ability to formulate the spe-
cific intent which is required for a conviction of first-degree
murder or any other crime requiring specific intent. In order for
you to find the defendant guilty of first-degree murder, you must
find beyond a reasonable doubt that he killed the deceased with
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malice and in the execution of an act with specific intent to kill,
formed after premeditation and deliberation. If, as a result of lack
of mental capacity, the defendant did not have the specific intent
to kill the deceased formed after premeditation and deliberation,
he is not guilty of first-degree murder.

Therefore, I charge that if, upon considering the evidence
with respect to the defendant’s lack of mental capacity, you have
a reasonable doubt as to whether the defendant formulated the
specific intent required for conviction of first-degree murder, you
will not return a verdict of guilty of first-degree murder. Th[ese]
instructions will also apply to certain other charged offenses or
lesser included offenses and I will specifically tell you when
you're to recall and to consider this instruction on those offenses.
And I will further tell you when it does not apply and you should
not consider it.

As to each specific intent crime, the trial court instructed the jury:

If you find from the evidence beyond a reasonable doubt that . . .
the defendant [committed the offense charged], it would be your
duty to return a verdict of guilty . . ., unless you are satisfied that
the defendant was insane at that time and/or you are satisfied
that the defendant lacked the mental capacity to formulate the
specific intent required for conviction of this crime.

After completing the jury charge, the State suggested to the trial
court that the latter instruction improperly shifted the burden of
proof regarding specific intent to defendant. The trial court then
altered the instruction and reinstructed the jury as follows:

[I]f you find from the evidence beyond a reasonable doubt that
the defendant [committed the offense charged], it would be your
duty to return a verdict of guilty . . ., unless you are satisfied that
the defendant was insane at that time and/or that the State has
failed to prove beyond a reasonable doubt that the defendant had
the required mental capacity to formulate the specific intent
required for conviction of this crime.

Defendant specifically contends that the altered instruction low-
ered the State’s burden to prove specific intent by requiring the State
to prove only that defendant had the required mental capacity to form
the specific intent required for conviction and did not require the State
to prove that defendant actually formed the specific intent to kill.
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There is a dispute as to whether defendant’s argument is pre-
served for appeal. Defendant did not object to any of the instructions
discussed above. In fact, defendant stated that he had no objection to
the pattern jury instruction on diminished capacity and made no
objection when the original mandate was given regarding specific
intent. Later, when the State advised the trial court that the jury
should be reinstructed on specific intent, defense counsel made no
suggestions as to the rewording and made no objection to the final
instruction. When the trial court asked defense counsel if he had any-
thing to add to the reinstruction, he responded: “Well we don’t have
anything to add to the brilliance that’s going on, Your Honor. It is
above our pay grade.” Defendant relies on State v. Keel, 333 N.C. 52,
56-57, 423 S.E.2d 458, 461 (1992), where the Court held that although
no formal objection was entered, “[t]he State’s request [for a pattern
jury instruction], approved by the defendant and agreed to by the trial
court, satisfied the requirements of Rule 10(b)(2) of the North
Carolina Rules of Appellate Procedure and preserved this question
for review on appeal.” There is an important distinction that defend-
ant overlooks. In Keel, the requested instruction was unilaterally
altered by the trial court to provide a misstatement of the law. Id. at
57, 423 S.E.2d at 461-62. Here, the trial court provided the reinstruc-
tion that was agreed upon verbatim. Defendant did not object to the
instruction, and, arguably, acquiesced to the instruction he now
claims is erroneous. Nevertheless, we will review the instruction for
plain error.

“Long-standing precedent in this Court explains that the charge
to the jury will be construed contextually, and segregated portions
will not be viewed as error when the charge as a whole is free from
objection.” State v. Haire, — N.C. App. —, —, 697 S.E.2d 396, 400
(2010). The segregated portion of the trial court’s instructions to
which defendant now objects states that the jury must find defendant
guilty if it finds that defendant committed the killing unless “the State
of North Carolina has failed to prove beyond a reasonable doubt that
the defendant had the required mental capacity to formulate the spe-
cific intent required for conviction of this crime.” We do not believe
that the jury would infer, as defendant suggests, that “if [defendant]
was capable of possessing specific intent, he necessarily did so.” The
trial court’s instruction on diminished capacity specifically informed
the jury: “In order for you to find the defendant guilty of first-degree
murder, you must find beyond a reasonable doubt that he killed the
deceased with malice and in the execution of an act with specific
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intent to kill, formed after premeditation and deliberation.” The trial
court’s reinstruction was an attempt to remedy any confusion as to
which party bore the burden of proving specific intent. It was never
unclear that specific intent, not just the ability to form it, is required
for a conviction of first degree murder. We find no error, much less
plain error, in the trial court’s reinstruction.

VII. Preservation Issues

Defendant presents several issues for preservation purposes,
acknowledging that identical arguments have already been rejected
by our Supreme Court.

A. Diminished Capacity Instruction

Defendant first preserves his contention that he is entitled to an
instruction on diminished capacity as a defense to first degree sexual
offense. In State v. Daughtry, 340 N.C. 488, 459 S.E.2d 747 (1995),
cert. denied, 516 U.S. 1079, 133 L. Ed. 2d 739 (1996), our Supreme
Court squarely rejected this argument, holding:

Defendant further contends the trial court erred by failing to
instruct on diminished capacity as that defense related to the
charge of first-degree sexual offense. . . . First-degree sexual
offense is not a specific intent crime; the intent to commit the
crime is inferred from the commission of the act. Thus, dimin-
ished capacity is not a defense to first-degree sexual offense, and
the trial court did not commit error . . . by failing to instruct on
that defense.

Id. at 516, 459 S.E.2d at 761 (internal citation and quotation marks
omitted). In light of Daughitry, defendant’s argument in this case is
overruled.

B. Sufficiency of Short-form Indictment

Similarly, defendant preserves for further review his argument
that the trial court erred in denying his motion to dismiss the murder,
attempted rape, and sexual offense charges on the basis that the
short form indictments charging defendant with these offenses fail to
comply with procedural due process as they do not allege all the ele-
ments of each offense. With respect to the short-form indictment
charging defendant with first degree murder, the Supreme Court has
“held that indictments for murder based on the short-form indictment
statute are in compliance with both the North Carolina and
United States Constitutions.” State v. Braxton, 352 N.C. 158, 174, 531
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S.E.2d 428, 437 (2000), cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797
(2001); see also State v. Smith, 3562 N.C. 531, 539, 5632 S.E.2d 773, 779
(2000) (“We reiterate here that [short-form] indictments based on
N.C.G.S. § 15-144, like those charging defendant in this case, comply
with both the North Carolina and the United States Constitutions.”).

With respect to the first degree attempted rape and first degree
sexual offense indictments, this Court has observed that “[b]oth our
legislature and our courts have endorsed the use of short-form indict-
ments for rape and sex offenses, even though such indictments do not
specifically allege each and every element.” State v. Harris, 140 N.C.
App. 208, 215, 535 S.E.2d 614, 619 (2000); see also State v. O’Hanlan,
153 N.C. App. 546, 551, 570 S.E.2d 751, 755 (2002) (“We find nothing
in our previous cases or in defendant’s argument that persuades us
the short form indictments for rape or sexual offense are invalid or
unconstitutional.”). These arguments are overruled.

Conclusion

We hold that defendant was not in custody when he gave his first
confession to police prior to receiving the Miranda warnings. His
confession was, therefore, admissible at trial. We further hold that Dr.
Radisch’s testimony was properly admitted; however, assuming,
arguendo, that Dr. Radisch’s testimony violated defendant’s right to
confrontation, the error was harmless beyond a reasonable doubt. We
hold that there was no error in the admission of Exhibit 39 and that
the trial court was not required to intervene ex mero motu during the
prosecutor’s closing argument. We hold that the trial court’s instruc-
tions to the jury were not erroneous and the trial court did not err in
refusing to provide a special instruction on the commitment process
should defendant be found not guilty by reason of insanity. Finally, the
issues raised by defendant for preservation purposes are without merit.

No Error.

Judges STEPHENS and ERVIN concur.
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ELIZABETH C. HARRINGTON PLAINTIFF-APPELLEE v. ADRIAN SHELTON WALL,
A.K.A. DARIUS MASON, DEFENDANT-APPELLANT

No. COA10-696
(Filed 17 May 2011)

Judges— motion to recuse—denied

The trial court did not err by denying defendant’s motion to
recuse in a domestic action in which defendant alleged bias from
aprior judicial campaign. Defendant did not show substantial evi-
dence of such a personal bias, prejudice, or interest that the trial
judge would not be able to rule impartially or circumstances that
would cause a reasonable person to question whether the judge
could rule impartially.

Judge BEASLEY concurring in part and dissenting in part.

Appeal by Defendant from order entered 30 September 2009 by
Judge Charles T. Anderson; and orders entered 13 October 2009, 15
December 2009, and 12 January 2010 by Judge Beverly A. Scarlett, in
District Court, Orange County. Appeal by Defendant’s attorney, Betsy
J. Wolfenden, from order entered 12 January 2010 by Judge Beverly A.
Scarlett in District Court, Orange County. Heard in the Court of
Appeals 11 January 2011.

No brief for Plaintiff-Appellee.

Betsy J. Wolfenden for Defendant-Appellant; and Betsy J.
Wolfenden, pro se.

McGEE, Judge.

Elizabeth Harrington (Plaintiff) commenced this action by filing
a complaint on 6 January 2009, seeking child support and custody of
a child born to Plaintiff and Adrian Wall (Defendant). Defendant was
served on 7 January 2009, but he failed to timely file any responsive
pleadings. Plaintiff moved for entry of default on 24 February 2009,
and the Clerk of Superior Court entered default the same day.
Defendant retained an attorney, Betsy Wolfenden (Attorney
Wolfenden), who filed a notice of appearance on 13 April 2009.

Defendant filed a motion to set aside the entry of default and a
motion to continue on 13 April 2009. The trial court entered an order
on 4 May 2009 nunc pro tunc 24 April 2009, granting, inter alia, a



26 IN THE COURT OF APPEALS

HARRINGTON v. WALL
[212 N.C. App. 25 (2011)]

continuance “on the [c]ourt’s own motion[.]” The trial court contin-
ued the matter to 17 and 18 June 2009. The trial court entered an
order dated 22 June 2009 denying Defendant’s motion to set aside the
entry of default. The trial court also entered an order dated 22 June
2009 nunc pro tunc 17 June 2009, granting Plaintiff custody of the
child and child support.

Defendant filed a motion to recuse dated 24 June 2009, request-
ing that Judge Beverly Scarlett recuse herself from hearing further
matters in this case. Defendant also filed a document titled “Verified
Rule 59 and 60 Motions” that was dated 6 July 2009. In that document,
Defendant argued that Judge Scarlett “conducted her own investiga-
tion outside the courtroom|[,]” and displayed “partiality and bias[.]”
Defendant also filed a motion dated 24 August 2009 to compel Judge
Scarlett to make oral deposition regarding Judge Scarlett’s alleged
bias. Judge Charles T. Anderson entered an order on 30 September
2009 denying Defendant’s motion to compel deposition. Defendant
appeals from that order.

The trial court entered an order titled “Response to Defendant’s
Request for Relief” on 13 October 2009. In that order, the trial court
determined that “Defendant’s request to set aside the order entered
on June 17, 2009 and executed on June 22, 2009 is denied.” Defendant
also appeals from that order.

The trial court entered an order on Defendant’s “Verified Rule 59
and 60 Motions” on 15 December 2009. The trial court denied
Defendant’s Rule 59 and Rule 60 motions as being “without legal jus-
tification” because Defendant “was not able to provide to the court
any law requiring the [c]ourt to find an attorney at the call of the case
when the case was properly noticed and set for hearing.” Defendant
also appeals from that order.

Plaintiff filed a motion for Rule 11 sanctions, arguing that there
was no basis in fact or law for Defendant’s Rule 59 and Rule 60
motions and requested that Defendant be ordered to pay Plaintiff’s
attorney’s fees incurred in defending against the motions. The trial
court granted Plaintiff’s motion for sanctions in an order entered 12
January 2010. The trial court made the following finding:

On their face, Defendant’s verified Rule 59 and 60 Motions,
appear to the [c]ourt to be without legal justification. The
Defendant’s counsel was unable to provide any legal justification
for the same at this hearing. The Defendant failed to exercise his
right to appear and be heard at the June 17, 2009 custody and
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child support hearing, following the advice of his counsel. The
Defendant’s counsel chose not to obtain leave of court to con-
tinue the hearing or hold it open while she filed papers with the
Court of Appeals. The Defendant’s counsel also chose not to
remain in the Courtroom for this case to begin on June 17, 2009,
even though she had ample notice to appear on June 17, 2009 and
even though she had already completed her filings and returned
from the Court of Appeals before the hearing in this case began
on June 17, 2009.

The trial court concluded that Defendant’s Rule 59 and 60 motions
were “not well grounded in fact or law, and were filed for an improper
purpose.” The trial court ordered that Defendant and Attorney
Wolfenden “pay Plaintiff’s counsel fees and expenses incurred in having
to defend against . . . Defendant’s . . . Rule 59 and Rule 60 Motions in
the amount of $8,175.33.” Defendant and Attorney Wolfenden both
appeal from that order.

The Issues Before Us

We first note that Defendant filed notice of appeal from Judge
Anderson’s 30 September 2009 order. However, Defendant’s argu-
ments are focused on Judge Scarlett’s conduct and Defendant’s “right
to a fair trial in a fair tribunal.” Therefore, Defendant has abandoned
his appeal of Judge Anderson’s order. N.C.R. App. P. 28(b)(6).

We also note that, in Defendant’s notice of appeal from the 15
December 2009 order denying his motion to recuse and his Rule 59
and Rule 60 motions, he does not appeal the underlying child custody
and support order, nor the order denying his motion to set aside entry
of default. Because Defendant has not appealed from the order deny-
ing his motion to set aside entry of default nor from the order for
child custody and support, we do not address the propriety of those
orders. Rather, we have jurisdiction only to consider the orders from
which Defendant has provided proper notice of appeal. See Von
Ramm v. Von Ramm, 99 N.C. App. 1563, 157, 392 S.E.2d 422, 425
(1990) (“We determine that this court has jurisdiction to review only
appellant’s appeal of the trial court’s January 1989 order, which
denies defendant’s Rule 59 motion. On its face, defendant’s notice of
appeal fails to specify any other judgment or order. Furthermore, a
reader cannot ‘fairly infer’ from the language of the notice of appeal
that appellant intended also to appeal the June 1988 order which
underlies defendant’s Rule 59 motion.”). Thus, the orders remaining
for our review are: (1) the trial court’s order entered 15 December
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2009 “denying Defendant’s motion to stay proceeding, motion to
recuse and verified rule 59 and 60 motions asking that he be relieved
from orders entered . . . 17 and 22 June 2009[;]” and (2) the trial
court’s order regarding sanctions entered 12 January 2010.

Standards of Review

Defendant argues that the trial court violated his constitutional
due process rights in that Judge Scarlett’s alleged personal bias
against Attorney Wolfenden and Judge Scarlett’s failure to reveal this
bias to Defendant prevented Defendant from receiving a fair trial.
Defendant contends de novo review is ordinarily appropriate in cases
where constitutional rights are implicated. However, Defendant
raised his arguments before the trial court in the form of a Rule 59
motion for a new trial, a Rule 60 motion to set aside judgment, and a
motion to recuse.

“The burden is on the party moving for recusal to ‘ “demonstrate
objectively that grounds for disqualification actually exist.”’” State
v. Kennedy, 110 N.C. App. 302, 305, 429 S.E.2d 449, 451 (1993) (cita-
tion omitted).

“ ¢

The moving party may carry this burden with a showing “ ‘of sub-
stantial evidence that there exists such a personal bias, prejudice
or interest on the part of the judge that he would be unable to rule
impartially,” ” or a showing that the circumstances are such that a
reasonable person would question whether the judge could rule
impartially.

Id. (internal citation omitted). We thus review the trial court’s order
to determine whether Defendant presented substantial evidence of
such personal bias on the part of Judge Scarlett that Judge Scarlett
would have been unable to rule impartially, or that circumstances
were such that a reasonable person would question whether Judge
Scarlett could rule impartially.

N.C. Gen. Stat. § 1A-1, Rule 59(a)(1) (2009) provides: “A new trial
may be granted to all or any of the parties and on all or part of the
issues for any of the following causes or grounds: . . . [a]ny irregular-
ity by which any party was prevented from having a fair trial[.]” N.C.
Gen. Stat. § 1A-1, Rule 60(b)(6) (2009) provides that: “On motion and
upon such terms as are just, the court may relieve a party or his legal
representative from a final judgment, order, or proceeding for . . .
[a]ny . . . reason justifying relief from the operation of the judgment.”
In general, a trial court’s ruling on a Rule 59 motion for a new trial is
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reviewed for an abuse of discretion. Batlle v. Sabates, 198 N.C. App.
407, 423, 681 S.E.2d 788, 799 (2009). “ ‘However, where the [Rule 59]
motion involves a question of law or legal inference, our standard of
review is de novo.’ ” Id. (citation omitted). “ ‘As with Rule 59 motions,
the standard of review of a trial court’s denial of a Rule 60(b) motion
is abuse of discretion.’ ” Id. (citation omitted). “ ‘A ruling committed
to a trial court’s discretion is to be accorded great deference and will
be upset only upon a showing that it was so arbitrary that it could not
have been the result of a reasoned decision.”” Davis v. Davis, 360
N.C. 518, 523, 631 S.E.2d 114, 118 (2006) (citation omitted). Because
Defendant’s Rule 59 and Rule 60 motions were not based upon an
alleged error of law, we review the trial court’s rulings on these
motions for an abuse of discretion.

N.C. Gen. Stat. § 1A-1, Rule 11(a) (2009) provides:

Every pleading, motion, and other paper of a party represented
by an attorney shall be signed by at least one attorney of
record in his individual name, whose address shall be stated. . . .
The signature of an attorney or party constitutes a certificate
by him that he has read the pleading, motion, or other paper;
that to the best of his knowledge, information, and belief
formed after reasonable inquiry it is well grounded in fact and
is warranted by existing law or a good faith argument for the
extension, modification, or reversal of existing law, and that it
is not interposed for any improper purpose|.]

Our Supreme Court has held that appellate review of a trial court’s
decision on mandatory sanctions pursuant to Rule 11 is de novo and
consists of the following determinations:

[T]he appellate court will determine (1) whether the trial
court’s conclusions of law support its judgment or determina-
tion, (2) whether the trial court’s conclusions of law are sup-
ported by its findings of fact, and (3) whether the findings of
fact are supported by a sufficiency of the evidence. If the
appellate court makes these three determinations in the affir-
mative, it must uphold the trial court’s decision to impose or
deny the imposition of mandatory sanctions under N.C.G.S.
§ 1A 1, Rule 11(a).

Turner v. Duke University, 3256 N.C. 152, 165, 381 S.E.2d 706, 714
(1989). “In reviewing the appropriateness of a particular sanction
under either Rule 11 or the inherent powers of the court, we exercise
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an abuse of discretion standard.” Dunn v. Canoy, 180 N.C. App. 30,
48, 636 S.E.2d 243, 255 (2006).

However, Defendant makes no argument concerning the trial
court’s orders on his Rule 59 and Rule 60 motions, nor on Plaintiff’s
motion for Rule 11 sanctions, other than Defendant’s attack on the
orders’ validity due to Judge Scarlett’s alleged bias. Defendant does not
argue that the trial court abused its discretion in entering either order.
Nor does Defendant challenge any of the findings of fact or conclusions
of law in the trial court’s order concerning Rule 11 sanctions. Because
Defendant’s sole argument concerns Judge Scarlett’s alleged bias, the
only issue for our review is whether Judge Scarlett should have recused
herself from this case and whether, after her failure to recuse herself, the
orders entered by Judge Scarlett must be vacated.

The 15 December 2009 Order

Defendant’s argument regarding the orders appealed is that Judge
Scarlett “violated [Defendant’s] constitutional right to a fair trial in a
fair tribunal by not recusing herself at the outset of this case when she
failed to reveal her personal bias against [Defendant’s] attorney . . . and
when Judge Scarlett violated the North Carolina Code of Judicial
Conduct.” We note at the outset that a significant portion of Defend-
ant’s appellate brief is directed towards a complaint submitted by
Judge Scarlett anonymously to the North Carolina State Bar regarding
Attorney Wolfenden’s conduct during Attorney Wolfenden’s judicial
campaign. However, we note that the last of Attorney Wolfenden’s
notices of appeal was filed 20 January 2010 and, in her brief, Attorney
Wolfenden states that she learned of Judge Scarlett’s authorship of the
complaint upon “receiv[ing] discovery from the [North Carolina] State
Bar” on 22 January 2010. Thus, Attorney Wolfenden did not know of
this fact until after this appeal was filed and, therefore, this particular
information of alleged bias was not brought to the attention of the trial
court in Defendant’s motion to recuse or his Rule 59 and Rule 60
motions. “ ‘The role of an appellate court is to review the rulings of the
lower court, not to consider new evidence or matters that were not
before the trial court.” ” State v. Kirby, 187 N.C. App. 367, 376, 653
S.E.2d 174, 180 (2007) (citation omitted).

In Defendant’s Rule 59 and Rule 60 motions, Defendant alleged
that:

1. This case was originally set to be heard on 24 April 2009 before
the Honorable Alonzo B. Coleman, Jr., on the issues of child cus-
tody and child support.
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2. On the morning of 24 April 2009, the Honorable Beverly
Scarlett was brought in to hear this case though Judge Coleman
was in the courthouse at the time.

3. In this case, and in at least one other Orange County civil case
involving child custody . . . Judge Scarlett did not remain inde-
pendent, impartial and faithful to the law as required by the North
Carolina Code of Judicial Conduct.

4. Upon information and belief . . . Judge Scarlett conducted her
own investigation outside the courtroom.

5. . . . Judge Scarlett failed to remain neutral and unbiased.
Examples of Judge Scarlett’s partiality and bias in the instant
case are as follows].]

Defendant then recited the following sequence of events which
occurred on the day of the hearing:

a. Judge Scarlett refused to enter a court order denying
Defendant’s Motion to Set Aside Entry of Default from which he
could appeal prior to the hearing on permanent child custody and
child support, leaving . . . Defendant with no other remedy than
to petition the North Carolina Court of Appeals (“Court of
Appeals”) for relief the day the hearing on permanent child cus-
tody was set to commence.

d. Undersigned counsel did not instruct her client to be present
in court [at the hearing]. . . .

e. After filing Defendant’s petitions and motion for a temporary
stay with the Court of Appeals, undersigned counsel arrived at
the Orange County Courthouse . . . at approximately 10:30 a.m. to
serve the petitions and motion for temporary stay on Judge
Scarlett.

f. When undersigned counsel entered the courtroom, Judge
Scarlett was on the bench presiding over another case.

h. When undersigned counsel began leaving the courtroom, the
bailiff told her that Judge Scarlett said she could not leave the
courtroom and that the hearing on permanent child custody and
support in the instant case was going to begin next.
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i. Undersigned counsel sat down in the courtroom and waited for
Judge Scarlett to commence the permanent child custody and
child support hearing in the instan[t] action.

j. Judge Scarlett recessed court and left the courtroom. Upon
information and belief, Judge Scarlett took Defendant’s petitions
with her when she left the courtroom.

k. After undersigned counsel waited for Judge Scarlett approxi-
mately 40 minutes, she gave her cellular telephone number to
the bailiff and asked to be called when Judge Scarlett returned to
the courtroom as she wanted to get something to eat prior to
the hearing.

I. Undersigned counsel got something to eat and then drove back
to her office in Chapel Hill to retrieve Defendant’s file and to see
if the Court of Appeals had issued a ruling on Defendant’s motion
for temporary stay.

Defendant contended that the trial court did not call Defendant’s
attorney on her cell phone before starting the hearing and thus con-
ducted the hearing without the presence of Defendant or his attorney.
Defendant argued in his motion that the trial court violated his due
process rights: “(1) [by] not remaining impartial in this matter; (2) by
entering court orders after denying the Defendant notice, a right to be
heard and a method of appeal; and (3) by entering court orders based
solely upon Plaintiff’s perjured testimony.” Defendant then requested
that the orders be set aside and that Defendant be granted a new trial.

In Defendant’s motion to recuse, Defendant asserted the same
essential facts and also included the following allegations:

2. In 2008 [Attorney Wolfenden] ran for district court judge
in Judicial District 15B against the Honorable Alonzo B.
Coleman, Jr.

3. During [her] campaign [she] spoke at various public events.

6. Since the campaign, Judge Scarlett appears to have developed
a strong personal animosity towards [Attorney Wolfenden].

Defendant contended that the personal animosity that Judge Scarlett
harbored against Attorney Wolfenden was indicative of bias which
could be cured only by Judge Scarlett’s recusal from Defendant’s
case.
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The trial court’s order denying Defendant’s motion to recuse and
Rule 59 and Rule 60 motions contained the following findings:

10. There was opportunity for both counsel for the Defendant
and the Defendant to be present on June 17, 2009 at the child sup-
port and custody hearing prior to the close of the case.

11. Neither counsel for the Defendant nor the Defendant himself
appeared on June 17, 2009 or provided either before or during
this hearing legal justification for their failure to appear at the
child support and custody hearing on June 17, 2009 before the
close of the case. On June 17, 2009, a full hearing was had on the
merits, without any allegations alleged in the Complaint or by the
Plaintiff as being accepted as being true because of Defendant’s
failure to deny the same.

12. At this hearing, the Defendant presented no evidence of
grounds for a new trial or to alter or amend the Order of this
[c]ourt entered as a result of the June 17, 2009 child support and
custody hearing.

13. At this hearing, the Defendant presented no evidence war-
ranting relief from the Order of this [c]ourt entered as a result of
the June 17, 2009 child support and custody hearing.

14. At this hearing, the Defendant presented no evidence of a
meritorious defense warranting relief from the Order of this
[c]ourt entered as a result of the June 17, 2009 child support and
custody hearing.

15. It appears to this [c]ourt that the Defendant’s Verified Rule 59
and Rule 60 Motions are without legal justification.

The trial court then concluded as follows:

2. The Defendant presented no legal or factual basis for his
Motion to Recuse and the same should be denied.

5. The Defendant’s Verified Rule 59 and Rule 60 Motions are
without legal justification and should be denied.

As stated above, “[t]he burden is on the party moving for recusal
to ‘ “demonstrate objectively that grounds for disqualification
actually exist.”’” Kennedy, 110 N.C. App. at 305, 429 S.E.2d at 451
(citation omitted).
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The moving party may carry this burden with a showing ¢ “of sub-
stantial evidence that there exists such a personal bias, prejudice
or interest on the part of the judge that he would be unable to rule
impartially,” ’ or a showing that the circumstances are such that a
reasonable person would question whether the judge could rule
impartially.

Id. (citation omitted).

Reviewing the allegations in Defendant’s motion to recuse, we
note that Defendant argued that Judge Scarlett “appear[ed] to have
developed a strong personal animosity towards” Attorney Wolfenden
because of Attorney Wolfenden’s conduct during her campaign
against Judge Coleman for District Court Judge. Defendant also
alleged that Judge Scarlett entered “numerous tendentious and con-
tradictory court orders, knowing that some of the orders have
included false findings of fact and erroneous conclusions of law.”
Defendant also contended that Judge Scarlett allowed opposing
attorneys courtesies that she did not extend to Attorney Wolfenden.

Defendant has not filed a transcript of the 17 June 2009 hearing,
but reviewing the trial court’s orders, Defendant’s motions, and
Defendant’s characterization of the hearing in his brief, we are not
persuaded that the trial court demonstrated any personal bias in
conducting the hearing. Other than the allegations set forth in
Defendant’s verified motion to recuse, Defendant presented no actual
evidence supporting his contention that Judge Scarlett harbored a
personal animosity towards Attorney Wolfenden. At worst, the evi-
dence before Judge Scarlett suggested that Judge Scarlett had disap-
proved of Attorney Wolfenden’s conduct in campaigning against
Judge Coleman, and that Judge Scarlett failed to call Attorney
Wolfenden to a hearing that was properly scheduled and noticed for
17 June 2009. We also note that Judge Coleman, Attorney Wolfenden’s
former opponent, had originally been scheduled to hear Defendant’s
case, but on the day of the hearing was replaced by Judge Scarlett.

On these facts, we find that Defendant did not show “ ¢ “substan-
tial evidence that there exists such a personal bias, prejudice or inter-
est on the part of [Judge Scarlett] that [s]he would be unable to rule
impartially[.]” ' ” Kennedy, 110 N.C. App. at 305, 429 S.E.2d at 451
(citation omitted). We also find that Defendant did not show “that the
circumstances [were] such that a reasonable person would question
whether [Judge Scarlett] could rule impartially.” Id. Rather,
Defendant has shown that Attorney Wolfenden and Judge Scarlett
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had a professional relationship which was, at worst, strained by the
actions and demands Attorney Wolfenden made during her previous
campaign, as well as during the proceedings, and which did not war-
rant recusal. We hold that the trial court did not err in denying
Defendant’s motion to recuse. Compare In re Murchison, 349 U.S.
133, 137, 99 L. Ed. 942, 946 (1955) (holding that it was a violation of a
defendant’s due process rights under the constitution for a judge to
“act as a grand jury and then try the very persons accused as a result
of his investigations.”); Dunn v. Canoy, 180 N.C. App. 30, 38 39, 636
S.E.2d 243, 249 (2006) (holding that a judge was not required to recuse
himself from a case despite having become frustrated by the parties’
failure to reach a settlement, noting that, “[b]Jeyond [the judge’s] reac-
tion regarding [the attorney’s] actions in connection with the settle-
ment agreement, the record reveals nothing that could be construed
as demonstrating any personal bias, prejudice, or interest by [the
judge].”). We affirm the remaining order entered by the trial court.

Affirmed.
Judge BRYANT concurs.

Judge BEASLEY concurs in part and dissents in part by separate
opinion.

BEASLEY, Judge, concurring in part and dissenting in part.

While I agree with the majority’s conclusion that the trial court
did not err in denying the motion to recuse based on alleged personal
bias against Defendant’s attorney Betsy Wolfenden (Wolfenden),
because Wolfenden’s conduct alone—and not Defendant’s—created
the bases for which the trial court denied Defendant’s Rule 59 and 60
motions and granted Plaintiff’s Rule 11 motion, I would reverse the
trial court’s rulings as to Defendant’s Rule 59 and 60 motions and that
portion of the Rule 11 sanction which orders Plaintiff’s counsel to be
compensated by Defendant and Wolfenden and order that the Rule 11
sanction apply only to Wolfenden.

I believe that this case presents exceptional circumstances war-
ranting our invocation of Rule 2 of the North Carolina Rules of
Appellate Procedure to address Defendant’s appeals from the trial
court’s rulings on his Rule 59 and 60 motions and on Plaintiff’s motion
for Rule 11 sanctions. Where the adverse rulings against Defendant
were due primarily to directives his own attorney gave him and con-
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duct in which she alone engaged, and where the preservation of his
appeal was lost at the hands of Wolfenden’s own self-serving brief
that fails to develop several obvious arguments that would have
inured to the benefit of her client, I would choose to exercise our
Rule 2 authority to prevent a manifest injustice to Defendant.

Mindful that our suspension of the appellate rules must be done
“cautiously” and only in “exceptional circumstances,” State v. Hart,
361 N.C. 309, 315-16, 644 S.E.2d 201, 205 (2007), Rule 2 enables this
Court to vary the non-jurisdictional requirements of our rules, see
Dogwood Dev. & Mgmt. Co., LLC v. White Oak Transp. Co., 362 N.C.
191, 197, 657 S.E.2d 361, 365 (2008) (“A jurisdictional default . . . pre-
cludes the appellate court from acting in any manner other than to
dismiss the appeal.”), to consider significant issues of important
“public interest” or “prevent manifest injustice to a party,” N.C.R.
App. P. 2. Here, the various notices of appeal filed on Defendant’s
behalf reference, inter alia, the 15 December 2009 order denying
Defendant’s “Verified Rule 59 and 60 Motions”—which requested
relief from the trial court’s orders denying his motion to set aside
entry of default and awarding Plaintiff child custody and support—
and the order granting Plaintiff’s motion for Rule 11 sanctions dated
29 December 2009, nunc pro tunc 15 December 2009. Accordingly,
the specific orders are properly before this Court, and where there is
no jurisdictional default related thereto, we have the “authority to
consider whether the circumstances of [the] purported appeal[s] jus-
tify application of Rule 2.” Dogwood, 362 N.C. at 198, 657 S.E.2d at 365.
The circumstances which justify the application of Rule 2 to address
the merits of issues otherwise deemed abandoned relate to
Wolfenden’s actions throughout the course of her representation in
this matter and her disbarment,! which was ordered before she sub-
mitted a “joint brief” on behalf of herself and Defendant in this appeal.

Wolfenden was disbarred by order of the DHC dated 29 July 2010.
However, having filed several notices of appeal on Defendant’s behalf
and identifying herself as counsel of record, there is no indication in
the record or the joint brief that Wolfenden ever informed her client
of her disbarment so as to give him the choice to retain substitute
counsel for purposes of this appeal. See 27 NCAC 01B .0124 (“A dis-
barred or suspended member of the North Carolina State Bar will
promptly notify by certified mail, return receipt requested, all clients

1. I would take judicial notice of the 29 July 2010 order entered by the
Disciplinary Hearing Commission (DHC) of the North Carolina State Bar (Bar) disbar-
ring Wolfenden from the practice of law.
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being represented in pending matters of the disbarment or suspen-
sion, the reasons for the disbarment or suspension, and consequent
inability of the member to act as an attorney after the effective date
of disbarment or suspension and will advise such clients to seek legal
advice elsewhere.”). While Wolfenden had thirty days from the date
she was served with the disbarment order to complete pending mat-
ters, and the joint brief was filed within such time frame, it appears
that her decision not to withdraw from representation in this appeal
was made at Defendant’s expense.

First, Wolfenden alleged in a joint motion to this Court that “she
[was] unable to complete her and Defendant-Appellant’s brief by [the
original due date]” because she had “been occupied with preparing
and filing her [100-page] motion for stay and petition for writ of
supersedeas [regarding her disbarment] and handling her trial prac-
tice.” Despite this Court extending the filing date to 20 August 2010,
Wolfenden focused on her own disciplinary case and again failed to
meet the deadline. Specifically, Wolfenden indicated in a motion to
deem the joint brief timely filed that “[b]ecause of the time required
to complete her petition”—where Wolfenden had “filed a 171-page
(including exhibits) Petition for Writ of Supersedeas in her State Bar
Disciplinary proceeding, NC Supreme Court Docket No. 352P10"—
she “was unable to complete the joint brief in the instant case prior
to ... 26 August 2010.”

Compounding Wolfenden’s prioritization of her own appeal in the
DHC action over Defendant’s appeal here, the “joint” brief filed in this
action does not appear to be joint at all. Rather, the entire argument
is dedicated to the recusal issue and what appears to be Wolfenden’s
own agenda of attempting to reveal some sort of personal bias har-
bored against her by members of the judiciary in District 15-B. The
perception that Wolfenden did not undertake the drafting of their
joint brief primarily to safeguard Defendant’s interests, if at all, is
consistent with several “Findings of Fact Regarding Discipline” made
by DHC in the disciplinary action connoting a pattern of similar self-
serving behavior:

3. Wolfenden’s trial practice has primarily involved domestic
cases and juvenile abuse, neglect, and dependency cases.

4. Litigants in domestic cases are experiencing significant family
turmoil. They often have concerns about their financial futures,
living arrangements, and childcare. As a result, they are dis-
tressed, anxious, and not necessarily capable of making dispas-
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sionate and well-informed decisions. This makes litigants in
domestic cases a particularly vulnerable segment of the population.

5. Juvenile abuse, neglect, and dependency cases by definition
involve families in crisis, and parents in these cases are vulnerable
for the same reasons domestic litigants are vulnerable.

6. Wolfenden engaged in a pattern of manipulating her vulnera-
ble clients by using their cases as a platform for her groundless
personal attacks on the professional integrity of opposing coun-
sel, the judiciary, and the court system as a whole. In so doing,
she elevated her own interests above her clients’ interests.

It is apparent that she engaged in the same conduct, elevating her
own interests above Defendant’s, in drafting the instant brief.
Moreover, it cannot be gleamed from the record whether she afforded
Defendant any opportunity to retain another attorney who was not
consumed with representing his own professional interests (or if
Defendant even knew that Wolfenden had been disbarred). What is
clear, however, is that in drafting the instant brief purportedly on her
client’s behalf, Wolfenden preserved issues important to her and not
Defendant. The understanding that Defendant did not know his attor-
ney was not acting in good faith in taking up his appeal at a time when
she was disbarred but allowed to wrap up pending matters is an
exceptional circumstance meriting suspension of the non-jurisdic-
tional appellate rules. Invocation of Rule 2 would save Defendant
from being prejudiced by the same sort of selfish behavior that led, in
part, to his attorney’s disbarment, of which Defendant may not have
been aware, and thereby prevent manifest injustice. Preserving
Defendant’s appeals from these orders would also further a signifi-
cant public interest in a case involving child custody issues among lit-
igants who are notably vulnerable. This is especially so where the
permanent custody order entered in this case, which grants Plaintiff
sole legal and physical custody of the parties’ minor child and pre-
vents Defendant from having any contact with his son, arose from a
hearing that Wolfenden admittedly advised Defendant not to attend
and then failed to appear herself, leaving Defendant’s interests unrep-
resented and Plaintiff’s evidence uncontested. Thus, I would reverse
the trial court’s rulings on Defendant’s Rule 59 and 60 motions and on
Plaintiff’s motion for Rule 11 sanctions as applied to Defendant due
to Wolfenden’s woefully deficient advocacy.

Specifically, our Court should consider whether the trial court
abused its discretion in denying Defendant’s request for relief from
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the trial court’s denial of his motion to set aside the entry of default
and the order for child support and custody pursuant to Rules 59 and
60 of the North Carolina Rules of Civil Procedure. Rule 60 authorized
the trial court to relieve Defendant from its order denying his motion
to set aside entry of default and its order granting Plaintiff permanent
sole physical and legal custody for, inter alia, “[m]istake, inadver-
tence, surprise, or excusable neglect” and “[a]ny other reason justifying
relief from the operation of the judgment.” N.C. Gen. Stat. § 1A-1, Rule
60(b)(1), (6) (2009). A new hearing on Plaintiff’s claims for child cus-
tody and support may have also been granted pursuant to Rule 59 for,
in pertinent part, “[a]ny irregularity by which any party was prevented
from having a fair trial[.]” N.C. Gen. Stat. § 1A-1, Rule 59(a)(1) (2009).

Here, the custody action initiated by Plaintiff was set for media-
tion. As alleged, Defendant, who was not represented by counsel at
the time, attended the mandatory mediation on 26 January 2009 but
was later informed that Plaintiff would not sign the parenting agree-
ment reached by the parties and prepared by the custody mediator.
Plaintiff moved for entry of default based on Defendant’s failure to
thereafter file any responsive pleadings. After default was entered
against Defendant on 24 February 2009, Wolfenden appeared on his
behalf and moved to set aside the entry of default. Following a hearing,
the trial court entered an order requiring counsel for both parties to
submit a memorandum of law addressing whether the entry of default
should be set aside. Wolfenden prepared a memorandum, citing rele-
vant law in support of the argument that the entry of default should
be set aside because Defendant “made an appearance in this case by
mediating child custody in good faith” and “entries of default are dis-
favored in child custody cases,” as hearings on the merits are far
favored to treating the complaint’s allegations as admitted. Plaintiff
declined to file a memorandum, and, where Wolfenden emailed Judge
Scarlett to request a ruling prior to the custody hearing set for 17
June 2009, Judge Scarlett responded by email on 15 June 2009 that
the “[m]otion to set aside the entry of default is denied.” Due to the
lack of a formal written order by which she could appeal the denial,
Wolfenden elected to travel to Raleigh on the morning of the custody
and support hearing to file a motion for temporary stay, along with
various petitions, with this Court. Wolfenden, however, admittedly
instructed her client not to be present in court on 17 June 2009 out of
fear that “Judge Scarlett [would] force[] [him] to proceed without
counsel at a child custody hearing.” In any event, Wolfenden arrived
at the Orange County courthouse before Defendant’s case was called,
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but she left the courtroom thereafter and she and Defendant missed
the custody hearing. Again, Wolfenden ignored the trial court’s direc-
tive to appear and failed to inform her client that he too must appear
in that his appearance in court had greater priority over Defendant’s
conference with Wolfenden.

On 22 June 2009, the trial court entered a written order denying
Defendant’s motion to set aside the entry of default, based on findings
that Plaintiff had given Defendant sufficient opportunity to file
responsive pleadings after informing him they did not have an agree-
ment as to custody; the Defendant had not shown good cause for set-
ting aside the entry of the default; and, notwithstanding the fact that
the custody hearing had already been conducted without Defendant’s
interests being represented, “that even with the entry of default,
appropriate evidence can be heard to ensure the best interests of the
child are protected.” However, the trial court also found and con-
cluded that “[a]s a result of the default entered against the Defendant,
the substantive allegations raised by the Plaintiff’s Complaint are no
longer in issue and are deemed admitted.” The trial court entered an
order for child custody and child support that same day, nunc pro
tunc 17 June 2009, specifically finding, inter alia that Defendant and
Wolfenden had “failed to appear at the hearing” without seeking leave
of court; that Plaintiff was prepared to proceed with “a full hearing on
the merits, as if an Entry of Default had never been granted” and “was
not relying on the Entry of Default or any deemed admissions by the
Defendant in the presentation of her case”; that “Defendant, if he had
appeared would have had ample opportunity at the hearing to present
all witnesses and evidence on the merits of all his claims and
defenses regarding the issues of permanent custody and child sup-
port”; and that “Defendant’s attorney was observed sitting outside of
the courtroom at the time the hearing in this case began.” The trial
court concluded that Defendant was “not a fit and proper person to
have any form of custody of the minor child or to have any visitation
with the minor child,” awarded “the sole physical and legal custody,
care and control of the minor child born to the parties”; and pre-
cluded Defendant from having any “contact with the minor child at
any place or in any form” until further court order.

On or about 6 July 2009, Defendant filed “Verified Rule 59 and 60
Motions,” requesting relief from the 22 June 2009 orders denying his
motion to set aside the entry of default and awarding Plaintiff child
custody and support. Following a hearing on 4 September 2009, the
trial court denied Defendant’s Rule 59 and 60 motions. However, it is
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clear from the face of Defendant’s motion that he did not appear at
the custody hearing based on his attorney’s directives, and
Wolfenden’s imprudent behavior that caused her to miss the same
hearing should not be imputed to Defendant in determining the fair-
ness of leaving his parental interests unrepresented in providing the
impetus for the trial court’s conclusion that Defendant was “not a fit
and proper person to have any form of custody of the minor child. . ..”
(emphasis added). A concurring opinion stresses the important public
policy principles involved where

[t]he trial court’s initial custody order, awarding custody to
the father, was the result of a hearing at which neither the mother
nor the child were present. The court did not appoint a guardian
ad litem to represent the interests of the child. The only evidence
received by the court was presented by the father. Although the
custody order was not technically denominated a default judg-
ment, it was, in effect, a result reached by default, since the court
heard only one side of the dispute.

Even in suits involving competent adults, our jurisprudence
disfavors default judgments, believing that justice is more likely
to result from a full, fair adversarial proceeding. See, e.g., Estate
of Teel v. Darby, 129 N.C. App. 604, 607, 500 S.E.2d 759, 762
(1998) (“[P]Jrovisions relating to the setting aside of default judg-
ments should be liberally construed so as to give litigants an
opportunity to have a case disposed of on the merits.”). In some
instances, where parties sit on their rights, we allow dollars or
widgets to go by default. However, our courts should go the extra
mile to insure that custody of our children does not go by default.
See Qurneh v. Colie, 122 N.C. App. 553, 559, 471 S.E.2d 433, 436
(1996) (“As a policy matter, issues such as custody should only be
decided after careful consideration of all pertinent evidence in
order to ensure the best interests of the child are protected.”)

West v. Marko, 141 N.C. App. 688, 695, 541 S.E.2d 226, 231 (2001)
(Fuller, J., concurring). The concurring opinion emphasized that “to
the extent possible, child custody determinations should be based
upon consideration of the best available evidence, and should not be
based merely upon deemed admissions or one parent’s perspective.”
Id. at 695-96, 541 S.E.2d at 231.2

2. There are certainly instances where it is appropriate for the court to award
custody where a noncomplying or absent party fails to file an answer or otherwise
comply with court orders and the court is aware that the noncomplying or absent party
has received proper notice of the custody action.
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While, in awarding custody to Plaintiff, the trial court found that
Plaintiff was not relying on any allegations of the complaint having
been deemed admitted via the entry of default, the trial court’s order
denying Defendant’s motion to set aside the entry of default specifi-
cally finds and concludes that “[a]s a result of the default entered
against the Defendant, the substantive allegations raised by the
Plaintiff’s Complaint are no longer in issue and are deemed admit-
ted.” Thus, it is not clear whether the trial court relied on any allega-
tions of the complaint as having been deemed admitted by Defendant.
Moreover, although Plaintiff’s complaint requests that “Defendant be
granted reasonable and consistent visitation with the minor child,”
the trial court denied Defendant any visitation rights after hearing
only one side of the dispute. Finally, even if the trial court’s denial of
Defendant’s motion to set aside the entry of default did not prejudice
Defendant, I believe this Court should consider whether Defendant’s
failure to appear at the 17 June 2009 custody hearing and thereby pro-
tect his own interests was the result of his justified reliance on his
attorney’s instructions. The record suggests that Defendant was pay-
ing proper attention to his case, and there is nothing to indicate that
Defendant’s failure to appear at the custody hearing was anything
more than a client heeding what he believed to be his attorney’s good-
faith strategic advice. Thus, I believe that this Court should consider
whether Wolfenden’s recklessness should have been imputed to
Defendant or whether Defendant’s reliance on his counsel and his
subsequent failure to appear at a hearing of such importance was the
result of excusable neglect, such that the custody and support order
should have been set aside.

It is also important to address whether the trial court abused its
discretion in awarding Rule 11 sanctions against Wolfenden and
Defendant, jointly and severally, where the order and record evidence
suggests that it was Defendant’s attorney’s conduct over which
Defendant had no control that prompted the court to grant Plaintiff’s
motion. I acknowledge that

a trial court may enter sanctions when the plaintiff or his attor-
ney violates a rule of civil procedure or a court order, Harris v.
Maready, 311 N.C. 536, 551, 319 S.E.2d 912, 922 (1984) (Rule
8(2)(2)); Rivenbark v. Southmark Corp., 93 N.C. App. 414, 420,
378 S.E.2d 196, 200 (1989) (court order)[,] [and that] [t]he sanc-
tions may be entered against either the represented party or the
attorney, even when the attorney is solely responsible for the
delay or violation. See Smith [v. Quinn], 324 N.C. [316,] 318-19,
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378 S.E.2d [28,] 30-31 [(1989)]; Daniels v. Montgomery Mut. Ins.
Co., 320 N.C. 669, 674 75, 360 S.E.2d 772, 776 (1987) (trial court
properly sanctioned plaintiff for plaintiff’s attorney’s violation of
court order); ¢f. Turner v. Duke Univ., 101 N.C. App. 276, 280-81,
399 S.E.2d 402, 405, disc. rev. denied, 329 N.C. 505, 407 S.E.2d
552 (1991) (attorney committed acts giving rise to sanction).

Foy v. Hunter, 106 N.C. App. 614, 618, 418 S.E.2d 299, 302 (1992).
“The lack of misconduct by a represented party, however, can miti-
gate against the use of severe sanctions against that party.” Id. In fact,
in Sitmmons v. Tuttle, 70 N.C. App. 101, 318 S.E.2d 847 (1984), this
Court held that dismissal was improper where the plaintiff’s counsel
was negligent in failing to stay abreast of the trial calendar:

It is quite plain that the plaintiff, as distinguished from his new
counsel, was without fault in not reporting to the court or attending
the call of the clean-up calendar, and his case should not have
been dismissed because of it. Though the court could have prop-
erly found that plaintiff’s new counsel was negligent for failing to
ascertain that the case was on the clean-up calendar and acted
accordingly, this neglect was not imputable to plaintiff; because
an attorney’s neglect will not be imputed to a litigant that is him-
self free of fault. According to the record, the dismissal was
entered because plaintiff’s attorney failed to discharge an admin-
istrative duty; a duty, as is generally known to the profession, that
is rarely, if ever, discharged by litigants whose cases are being
handled by lawyers, and that, for aught that the record shows,
plaintiff knew nothing about. Thus, though the court certainly
had grounds for sanctioning plaintiff’s new counsel, had it chosen
to do so, it had no grounds for sanctioning plaintiff at all . . . .

Id. at 105-06, 318 S.E.2d at 849.

Specifically in the Rule 11 context, although Defendant did not,
in fact, sign his “Verified Rule 59 and 60 Motions,”? it appears that
represented parties may be subject to sanctions even when the paper
violating Rule 11 is signed only by their counsel. See Egelhof v.
Szulik, 193 N.C. App. 612, 618, 668 S.E.2d 367, 372 (2008); see also
N.C. Gen. Stat. § 1A-1, Rule 11 (2009) (“If a pleading, motion, or other
paper is signed in violation of this rule, the court, upon motion or
upon its own initiative, shall impose upon the person who signed it,
a represented party, or both, an appropriate sanction, which may

3. Wolfenden’s signature instead appears on the verification page.
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include an order to pay to the other party or parties the amount of the
reasonable expenses incurred because of the filing of the pleading,
motion, or other paper, including a reasonable attorney’s fee.”).
However, where litigants are sanctioned,

“the relevant inquiry is . . . whether the client made a reasonable
inquiry to determine the legal sufficiency of the document.” The
[Supreme] Court, in defining what would constitute a “reasonable
inquiry,” stated: [T]he good faith reliance of [plaintiffs], as repre-
sented parties, on their attorneys’ advice that their claims were
warranted under the law is sufficient to establish an objectively
reasonable belief in the legal validity of their claims.

Taylor v. Collins, 128 N.C. App. 46, 52-53, 493 S.E.2d 475, 480 (1997)
(quoting Bryson v. Sullivan, 330 N.C. 644, 656, 662, 412 S.E.2d 327,
333, 336-37 (1992)).

Here, the trial court concluded that Defendant’s Rule 59 and 60
motions were not well grounded in fact or law and were filed for an
improper purpose, but it made findings of fact only in support of the
legal sufficiency prong and referenced only Wolfenden’s conduct:

20. On their face, Defendant’s verified Rule 59 and 60 Motions,
appear to the Court to be without legal justification. The
Defendant’s counsel was unable to provide any legal justification
for the same at this hearing. The Defendant failed to exercise his
right to appear and be heard at the June 17, 2009 custody and
child support hearing, following the advice of his counsel. The
Defendant’s counsel chose not to obtain leave of court to con-
tinue the hearing or hold it open while she filed papers with the
Court of Appeals. The Defendant’s counsel also chose not to
remain in the Courtroom for this case to begin on June 17, 2009,
even though she had ample notice to appear on June 17, 2009 and
even though she had already completed her filings and returned
from the Court of Appeals before the hearing in this case began
on June 17, 2009.

Where the trial court made no findings in its Rule 11 sanctions order
as to whether Defendant relied in good faith on Wolfenden’s advice,
the trial court’s findings are insufficient to support its order of sanc-
tions against Defendant.
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LINDA G. DOBSON, PraNTIFF v. SUBSTITUTE TRUSTEE SERVICES, INC.,
SUBSTITUTE TRUSTEE, AND WELLS FARGO BANK MINNESOTA, N.A., AS
TRUSTEE FOR EQUIVANTAGE HOME EQUITY LOAN TRUST, 1996-4, NOTE
HOLDER, EQUIVANTAGE INC., AND AMERICA'S SERVICING COMPANY,
DEFENDANTS

No. COA10-632
(Filed 17 May 2011)

Mortgages and Deeds of Trust— foreclosure—evidence of
owner of note and amount owed—photocopies

The trial court erred by granting summary judgment for plain-
tiff in a foreclosure action based on the court’s erroneous con-
clusions that defendants failed as a matter of law to present suf-
ficient evidence to show the amount owed and that Wells Fargo
was the holder of the note. Such a conclusion on this evidence
should not be made summarily, but only after meaningful consid-
eration of the evidence.

Judge HUNTER, Jr., Robert N., dissenting.

Appeal by Defendants from order entered 28 December 2009 by
Judge Russell J. Lanier, Jr., in Duplin County Superior Court. Heard in
the Court of Appeals 17 November 2010.

Legal Aid of North Carolina, Inc., by Celia Pistolis, John
Christopher Lloyd, and Anne J. Randall, for Plaintiff.

Hutchens, Senter & Britton, PA., by John A. Mandulak, for
Defendants.

STEPHENS, Judge.
Factual and Procedural Background

On 31 July 1996, Plaintiff Linda G. Dobson (“Dobson”) and her
husband borrowed, at a yearly rate of 12.41% interest, $50,400.00 from
Equivantage, Inc. (“Equivantage”). Dobson executed a promissory
note in favor of Equivantage in that same amount, the terms of which
(1) required Dobson to make monthly payments of interest and prin-
cipal amounting to $534.38, not including escrow; (2) charged a fee to
Dobson for any late payments in the amount of “4.000% of [the] over-
due payment of principal and interest;” and (3) stated that Dobson
would be in default under the note if she did not pay the full amount
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of each monthly payment on its due date. Along with the note,
Dobson executed a deed of trust securing Dobson’s promise to pay
with property located in Magnolia, North Carolina, and owned by
Dobson and her husband.

In September 2001, Equivantage assigned the note and deed of
trust to Defendant Wells Fargo Bank Minnesota, N.A.l (“Wells
Fargo”). In October 2001, “Dobson became delinquent under the
repayment terms.” At that time, the unpaid principal balance on the
note was $49,288.96. To cure Dobson’s delinquency under the note,
the parties agreed to the following modifications of the note: (1)
$3,987.30 was capitalized as principal, resulting in an unpaid principal
balance of $53,276.26; (2) Dobson was required to make monthly pay-
ments of interest and principal in the amount of $578.19 and escrow
payments estimated at $62.51; and (3) the new maturity date was to
be 1 November 2026. The loan modification agreement was signed by
Dobson in February 2002.

Dobson made regular payments under the note between March
2002 and November 2003. However, Dobson stopped making pay-
ments after November 2003, and in March 2004, Wells Fargo “caused
to be filed a foreclosure action assigned special proceeding number
04 SP 94.” On 2 April 2004, following commencement of foreclosure
proceedings, Dobson filed a bankruptcy petition in the Eastern
District of North Carolina to stay the foreclosure. The bankruptcy
court created a bankruptcy plan and stayed foreclosure for several
years until, on 18 July 2007, the bankruptcy court dismissed Dobson’s
case for failure to comply with the provisions of the bankruptcy plan.

In September 2007, Defendant Substitute Trustee Services, Inc.
(“STS”), as substitute trustee for Wells Fargo, filed a foreclosure
action with the Duplin County Clerk of Superior Court. In an order
filed 25 October 2007, the Duplin County Clerk of Superior Court
found that (1) Wells Fargo is the holder of the note; (2) “[t]he total
due under the note and [d]eed of [t]rust was undetermined;” and (3)
“[t]here was insufficient evidence that [Dobson] was in default
under the terms of the [d]eed of [t]rust.” The Clerk of Superior Court
then ordered that “the foreclosure of the deed of trust. . . is dismissed
with prejudice.”

1. The note and deed of trust were assigned to “Norwest Bank Minnesota,
National Association, as trustee of Equivantage Home Equity Loan Trust 1996-4 under
the pooling and servicing agreement dated as of November 1, 1996.” According to affi-
davits, Norwest Bank Minnesota is “now known as Wells Fargo.”
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On 29 October 2007, Wells Fargo gave notice of appeal of the dis-
missal to the Duplin County Superior Court. On 1 November 2007,
Dobson filed a complaint against Wells Fargo, STS, Equivantage, and
Defendant America’s Servicing Company (“ASC”) (collectively,
“Defendants”) seeking (1) both a preliminary and permanent injunc-
tion against the foreclosure proceedings; (2) an equitable accounting
and appointment of a referee; and (3) appointment of a mediator. On
13 November 2007, the trial court granted Dobson’s request for a pre-
liminary injunction.

Defendants answered Dobson’s complaint on 14 January 2008,
and on 10 September 2009, following a lengthy period of discovery,
Dobson filed a motion for partial summary judgment. In an order
entered 6 October 2009, Superior Court Judge Russell J. Lanier, Jr.,
denied Dobson’s motion for partial summary judgment on the perma-
nent injunction claim, but held open Dobson’s motion on the requests
for appointment of a referee and for an equitable accounting. On 30
November 2009, Defendants filed their own motion for summary
judgment, requesting that Dobson’s action be dismissed. At the 7
December 2009 hearing on Defendants’ motion, Dobson “renewed
and reopened” her previous summary judgment motion, which action
was allowed by the trial court. On 28 December 2009, following the
hearing on the motions for summary judgment, the trial court denied
Defendants’ motion and partially granted Dobson’s motion for sum-
mary judgment by “permanently enjoin[ing] [Defendants] from fore-
closing upon, or taking any steps of any nature to cause the foreclo-
sure of the [d]eed of [t]rust . . . until such a time as Defendants can
establish that they are the owner and holder of the [n]ote[] and the
amount owed by [Dobson].” Wells Fargo and ASC gave notice of
appeal of Judge Lanier’s order on 27 January 2010.

Discussion

Summary judgment is proper when, viewed in the light most
favorable to the nonmovant, “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and
that any party is entitled to a judgment as a matter of law.” See S.B.
Simmons Landscaping & Excavating, Inc. v. Boggs, 192 N.C. App.
155, 163-64, 665 S.E.2d 147, 152 (2008).

On appeal, Defendants argue that the trial court erred by granting
partial summary judgment for Dobson because, based on the evi-
dence before the court, Dobson was not entitled to judgment as a
matter of law. For the following reasons, we agree.
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“A party moving for summary judgment may prevail if it meets the
burden . .. of showing through discovery that the opposing party can-
not produce evidence to support an essential element of his or her
claim.” Bone Int’l, Inc. v. Brooks, 304 N.C. 371, 375, 283 S.E.2d 518,
520 (1981). In this case, the trial court concluded that Defendants
should be enjoined from pursuing foreclosure because, as a matter of
law, the evidence presented by Defendants was insufficient “to prove
the existence of the facts necessary to allow a foreclosure.”
Specifically, the court concluded that Defendants failed to present
legally sufficient evidence to establish (1) that Wells Fargo is the
holder of the note and (2) the amount owed by Dobson on the note.
Both of these conclusions are erroneous.

On the issue of Wells Fargo’s status as holder of the note,
Defendants presented the following evidence to establish that Wells
Fargo is the holder of the note: (1) an affidavit by the vice president
of loan documentation of Wells Fargo, which states that “[t]he owner
and holder of the [n]ote and indebtedness is[] Wells Fargo;” (2) an
affidavit by a default litigation specialist with Wells Fargo, which
states that “Wells Fargo is the present and current holder of the
[n]ote;” (3) a photocopy of the original note; and (4) a photocopy of
the document assigning the note to “Norwest Bank Minnesota,”
which is “now known as Wells Fargo.”

Despite this evidence establishing Wells Fargo as the holder of
the note, Dobson argues on appeal—and successfully argued before
the trial court—that Wells Fargo has not proven that it is the holder
of the note because it failed to produce the original note. This argu-
ment is unavailing.

Under similar circumstances, this Court has held that where
there is no evidence that photocopies of a note or deed of trust are
not exact reproductions of the original instruments, a party need not
present the original note or deed of trust and may establish that it is
the holder of the instruments by presenting photocopies of the note
or deed of trust. In In re Adams, — N.C. App. —, 693 S.E.2d 705
(2010), respondents argued that a foreclosing party “did not present
competent evidence that it had possession of the Note and Deed of
Trust because it offered only photocopies of the Note and Deed of
Trust, rather than the original instruments.” Id. at —, 693 S.E.2d at
709. Based on a previous decision in In re Helms, 55 N.C. App. 68, 284
S.E.2d 553 (1981), disc. review denied, 305 N.C. 300, 291 S.E.2d 149
(1982)—in which this Court “determined that the photocopies of the
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promissory note and deed of trust were sufficient competent evi-
dence to establish the required elements under [the foreclosure
statute,]” id. at —, 693 S.E.2d at 709 (citing Helms, 55 N.C. App. at
70-71, 284 S.E.2d at 555)—the Court in Adams held that “[b]ecause
respondents do not dispute that the photocopies are ‘correct copies’
of the original instruments, we conclude that [a foreclosing party]
was not required to present the original Note and Deed of Trust at the
foreclosure hearing to establish that it was in possession of these
instruments.” Id. at —, 693 S.E.2d at 709-10.

In this case, although Dobson does not admit that the photocopy
of the note is a correct copy, Dobson has presented no evidence to
dispute the fact that Wells Fargo is the holder of the note. Dobson
contends in her brief that she “specifically disputes that the photo-
copy of the [n]ote is a true and correct copy of the original.” However,
Dobson’s only “dispute” of the authenticity of the note comes from
her 7 December 2009 affidavit, in which she states that “I cannot
confirm the authenticity of the copy of the [n]ote produced by the
Defendants.” This bare statement by Dobson is insufficient to cast
doubt on Defendants’ evidence that Wells Fargo is the holder of
the note and does not serve as evidence that the copies are not
exact reproductions.

Dobson further contends that in its “response to [Dobson’s] first
request for admission,” Wells Fargo itself denied possession of the
original note and, therefore, Defendants are required to establish that
Wells Fargo is the holder of the note by presentation of the original
note. Again, we are unpersuaded by Dobson’s argument. The
response by Wells Fargo that Dobson characterizes as Defendants’
denial of possession of the original note reads as follows:

Wells Fargo did not prepare the loan origination documents, and
is unsure as to whether the documents attached to [Dobson’s]
first request for admission constitute the complete set of loan
origination documents used by Equivantage in the formation of
[Dobson’s] home loan. Because Wells Fargo did not originate this
account, Wells Fargo denies that the documents attached to
[Dobson’s] first request for admission are true and correct copies
of the loan origination documents signed by [Dobson] and used
by Equivantage in the formation of [Dobson’s] home loan.

However, Wells Fargo admits that the documents attached to
[Dobson’s] first request for admissions are true and correct
copies of all loan origination documents currently in the posses-
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sion of Wells Fargo that were acquired when Wells Fargo was
assigned the payment rights to [Dobson’s] account.

In our view, this statement by Wells Fargo clearly is not a denial
of possession of the original note. The statement, read in its entirety,
appears to (1) deny that the “attached documents” constitute all of
the loan origination documents used by Equivantage in the forma-
tion of Dobson’s home loan, and (2) admit that the “attached docu-
ments” are “true and correct copies” of all loan origination docu-
ments currently in possession of Wells Fargo and provided by
Equivantage. Accordingly, rather than the above-quoted statement
serving to deny Wells Fargo’s possession of the original note, the
statement admits that the photocopies of the original documents
offered by Defendants are correct copies of the documents in Wells
Fargo’s possession, which include the original note. Because
Defendants presented sufficient evidence to show that Wells Fargo is
the holder of the note, we hold that the trial court erred by conclud-
ing that the evidence, taken in the light most favorable to Defendants,
was insufficient to establish that Wells Fargo is the holder of the note.

As for whether Defendants presented sufficient evidence to
establish the amount owed by Dobson on the note, the record con-
tains evidence of the note itself, a 2002 modification of the note, the
deed of trust, records of Dobson’s payments and modifications of
Dobson’s payment schedule from bankruptcy proceedings, and com-
puter printouts of Defendants’ records of Dobson’s payments and
charges from January 2000 to February 2009. This evidence, taken in
the light most favorable to Defendants, is sufficient to establish the
amount owed by Dobson under the note.

The deed of trust and the note, both the original and as modified,
set out the following information constituting the entirety of
Dobson’s obligations to Defendants: (1) the total amounts of princi-
pal owed and interest charged; (2) the amount of Dobson’s initial
monthly payment; (3) the due date of the monthly payments and the
date on which payments are considered late; (4) the calculation and
application of late charges; and (5) the types of expenses for which
Dobson is responsible with respect to the property. This listing of
Dobson’s obligations, combined with the data from Defendants’
records of Dobson’s payments and charges, provide all of the infor-
mation necessary to determine what amount is owed by Dobson.
Although arriving at that determination may take some time and
effort, and perhaps a calculator, the evidence contained in the record
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in this case is not insufficient, as a matter of law, to allow the trial
court to make that determination.

Accordingly, we hold that the trial court erred by granting sum-
mary judgment for Dobson based on the court’s erroneous conclu-
sions that, as a matter of law, Defendants failed to present sufficient
evidence to show the amount owed by Dobson under the note and to
show that Wells Fargo is the holder of the note. We note that this
holding should be viewed in the context of summary judgment, and
should not be interpreted as finding Defendants’ evidence sufficient
to warrant final judgment in Defendants’ favor. Obviously, if the trial
court, in a later proceeding beyond the summary judgment stage,
finds Defendants’ evidence incomplete, unreliable, or unconvincing,
the court could ultimately conclude that Defendants failed to present
sufficient evidence such that a permanent injunction is appropriate.
However, based on the evidence presented in the case thus far, such
a conclusion should not be made summarily by the court, but instead
should be made only after meaningful consideration of the evidence,
which apparently the trial court was loath to provide.?

Based on the foregoing, we remand “to let” the trial court “worry
with it.”

REVERSED AND REMANDED.

Judge STEELMAN concurs.

Judge HUNTER, ROBERT N., JR., dissents with a separate opinion.

HUNTER, JR., Robert N., Judge, dissenting.

As the majority notes, to prevail on her motion for summary judg-
ment, Dobson has the burden of showing Defendants “cannot pro-
duce evidence to support an essential element of [their] claim.” Bone
Int’l, Inc., 304 N.C. at 375, 283 S.E.2d at 520. I conclude Dobson has

3. From the transcript of the summary judgment hearing:

THE COURT: I just don’t like this mess. It’s confusing. It’s imprecise.
I think probably the best thing to do is to let the Court of Appeals worry
with it.

THE COURT: Prepare an order and hopefully the folks up at Raleigh will
be a lot smarter than I am and can figure this thing out. I am just not com-
fortable with the facts at all.
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met her burden, demonstrating that Wells Fargo failed to present
competent evidence sufficient to establish a genuine issue of material
fact that it is the holder of Dobson’s promissory note, an essential
element of Defendants’ claim. Therefore, I respectfully dissent.

In reaching the conclusion that Defendants have produced suffi-
cient evidence to establish that Wells Fargo is the holder of Dobson’s
note, the majority cites Adams and concludes:

Under similar circumstances, this Court has held that where
there is no evidence that photocopies of a note or deed of trust
are not exact reproductions of the original instruments, a party
need not present the original note or deed of trust and may estab-
lish that it is the holder of the instruments by presenting photo-
copies of the note or deed of trust. (Emphasis added.)

I would like to conclude the majority does not intend this statement
to stand for the proposition that a party may establish it is the holder
of a promissory note merely “by presenting photocopies of the note.”
Because the record before this Court lacks any competent evidence
that Wells Fargo is in possession of the Note, however, that is pre-
cisely what the majority permits.

Thus, my disagreement with the majority’s decision is threefold.
First, I conclude that our case law has established a narrow excep-
tion whereby an alleged holder may establish possession of a nego-
tiable instrument without producing the original instrument, but that
exception does not apply to the instant case. Second, I am concerned
the majority’s decision will be construed to permit an alleged holder
of a negotiable instrument to establish it is in possession of an instru-
ment merely by producing photocopies of the instrument. Third, I
conclude Defendants have failed to produce competent evidence suf-
ficient to establish that Wells Fargo is in possession of Dobson’s
promissory note. Without such evidence, Wells Fargo cannot estab-
lish it is the holder of the Note.

A. Interpretation of In re Helms and In re Adams

We have recently stated in Adams, the Uniform Commercial
Code’s (“UCC”) definition of “holder” applies to foreclosure proceed-
ings held pursuant to section 45-21.16(d) of our General Statutes. In
re Adams, — N.C. App. at —, 693 S.E.2d at 709; see N.C. Gen. Stat.
§ 45-21.16(d) (2009) (in order for the foreclosure to proceed, the clerk
of court must find, inter alia, the existence of a “valid debt of which
the party seeking to foreclose is the holder” (emphasis added)). The
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UCC, as codified in our General Statues, defines a “holder” as “[t]he
person in possession of a negotiable instrument that is payable either
to bearer or to an identified person that is the person in possession.”
N.C. Gen. Stat. § 25-1-201(b)(21) (2009) (emphasis added). Thus,
establishing that a party is in possession of a note is essential in order
to establish that party is the holder of the note. See Connolly v. Potts,
63 N.C. App. 547, 550, 306 S.E.2d 123, 125 (1983) (“It is the fact of pos-
session which is significant in determining whether a person is a
holder, and the absence of possession defeats that status.” (cited
with approval in Adams, — N.C. App. at —, 693 S.E.2d at 709-10))
(emphasis added).

Defendants are correct in stating that this Court has also held an
alleged note holder need not produce the original promissory note at
the foreclosure hearing, but only if the debtor concedes the photo-
copies of the note admitted into evidence are accurate copies of the
original. See Adams, — N.C. App. at —, 693 S.E.2d at 710 (“Because
respondents do not dispute that the photocopies are ‘correct copies’
of the original instruments,” the alleged note holder was not required
to produce the original promissory note and deed of trust to establish
possession.); In re Helms, 55 N.C. App. at 70, 284 S.E.2d at 554
(“When the opposing party, however, admits that the documents
shown him are correct copies of the original, the original need not be
produced.”). Adams thus applied the exception, created in Helms, to
the requirement that the party seeking to foreclose must produce the
original note to establish that it is in possession of the instrument—
when the opposing party concedes the photocopies are correct
copies of the instrument. Our holdings do not, however, relieve an
alleged holder of the burden of establishing the party is in possession
of the original instrument, nor—when the accuracy of the photocopy
of the note is contested—do our holdings relieve the party of the bur-
den of producing the original instrument.4

In Helms, possession of the note and deed of trust were not at
issue. Rather, the appellant argued the “best evidence” rule required
production of the original note and deed of trust by the party alleging
to be the holder of the note. Helms, 55 N.C. App. at 70, 284 S.E.2d at

4. Irecognize the UCC provides that a negotiable instrument may be enforced by
“(i) the holder of the instrument, (ii) a nonholder in possession of the instrument who
has the rights of a holder, or (iii) a person not in possession of the instrument who is
entitled to enforce the instrument pursuant to G.S. 25-3-309 or G.S. 25-3-418(d).” N.C.
Gen. Stat. § 25-3-301 (2009). As Defendants have claimed to be the holder of the Note,
however, my analysis is limited to Defendants’ status as the holder of the instrument.
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554. We concluded, however, that where the party seeking to fore-
close produced photocopies of the note and deed of trust, and the
debtors contested only the interest rate term within the note, it was
unnecessary to produce the originals; the interest rate—and thus the
amount of the debt due—is not relevant to a foreclosure proceeding.
Id. Having established that the photocopies of the instruments were
properly introduced, we then concluded there was sufficient evi-
dence in the record to support the trial court’s findings. Id. at 71, 284
S.E.2d at 555. That conclusion, however, does not imply that the pho-
tocopies were the only evidence of possession. Significantly, the
opinion states there was evidence introduced in the trial court that
the party seeking foreclosure was the holder of the note and deed of
trust. Id. at 69, 284 S.E.2d at 554. On appeal, rather, the appellant
argued the best evidence rule required production of the original
note, and we concluded that, under the circumstances presented in
Helms, it did not. Id. at 70, 284 S.E.2d at 554.

Similarly, in Adams, this Court concluded that, where the debtor
did not dispute that the photocopies of the note and deed of trust
were “correct copies” of the originals, the party claiming to be the
holder of the instruments did not need to produce the originals to
establish it was in possession of the instruments. Adams, — N.C.
App at —, 693 S.E.2d at 710. I do not interpret this holding in Adams
to mean that a photocopy of the promissory note is, by itself, suffi-
cient evidence to prove possession of the instrument. Rather, I con-
clude Adams merely applied Helms to reject the respondents’ argu-
ment that even though they did mot dispute the photocopies
produced were not “exact reproductions” the original note must be
produced. Id. As stated in Helms, “[w]hen the opposing party, how-
ever, admits that the documents shown him are correct copies of the
original, the original need not be produced.” 55 N.C. App. at 70, 284
S.E.2d at 554.

Here, Dobson contests the authenticity of the photocopy of the
Note and, as discussed further below, the record contains evidence
that the copy produced is not an exact reproduction of the original.
Therefore, I conclude, the exception to the requirement to produce
the original instrument, articulated in Helms and reiterated in
Adams, does not apply to the present case.

Moreover, the lender bears the burden of proving the existence of
their right to foreclose under section 45-21.16 of our General Statutes.
Adams, — N.C. App. at —, 693 S.E.2d at 709 (citing In re
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Foreclosure of Brown, 156 N.C. App. 477, 489, 5677 S.E.2d 398, 406
(2003)). The majority’s holding, however, impermissibly shifts the
burden of proving Defendants’ photocopy of the Note is not an accu-
rate copy of the original to Dobson, when it is the Defendants who,
allegedly, have possession of the instrument.

Assuming arguendo that our holdings permit Defendants to
establish possession of the promissory note by means other than pro-
duction of the original instrument, I conclude the evidence offered by
Defendants is not competent evidence of Defendants’ possession of
the Note.

B. Defendants’ Affidavits

In support of their argument that Wells Fargo is the holder of
Dobson’s promissory note, Defendants submitted affidavits from two
Wells Fargo employees. Neither affidavit, however, alleges any facts
that would allow this Court to conclude that Defendants are in pos-
session of Dobson’s note.

The affidavit by Yolanda Williams, Vice President of Loan
Documentation at Wells Fargo, makes the conclusory statement that
“[t]he owner and holder of the Note and indebtedness is: Wells Fargo
Bank Minnesota, NA, as Trustee for Equivantage Home Equity Loan
Trust, 1997-1.” This statement of the identity of the alleged holder is
not a statement of fact, but is a legal conclusion that is to be deter-
mined on the basis of factual allegations. As such, the statement is
irrelevant as to the determination of the holder of the instrument as
defined under the UCC. See Lemon v. Combs, 164 N.C. App. 615, 622,
596 S.E.2d 344, 349 (2004) (“ ‘Statements in affidavits as to opinion,
belief, or conclusions of law are of no effect.” “ (quoting 3 Am. Jur. 2d,
Affidavits § 13)); see also Speedway Motorsports Int'l Lid. wv.
Bronwen Energy Trading, Ltd.,— N.C. App. —, —n.2, — S.E.2d
—, —n.2, slip. op. at 12 n.2, No. 09-1451, 2011 WL 646664 (Feb. 15,
2011) (rejecting a party’s contention that the Court must accept as
true all statements found in the affidavits in the record, stating, “our
standard of review does not require that we accept a witness’ char-
acterization of what ‘the facts’ mean”).

Furthermore, Williams avers in her affidavit that Dobson’s note
was assigned to “Equivantage Home Equity Loan Trust, 1997-1.” This
is not the same trust indicated by the indorsement on the photocopy
of the Note, nor is it the same trust to which Defendants claim the
Note is presently assigned: “Equivantage Home Equity Loan Trust
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1996-4.” Thus, as Williams’ affidavit alleges no facts to establish who
is in physical possession of the Note, makes an irrelevant conclusion
of law as to the identity of the holder, and alleges the Note has been
assigned to a different trust, I conclude the Affidavit is not competent
evidence that Defendant Wells Fargo Bank Minnesota, N.A. as
Trustee for Equivantage Home Equity Loan Trust 1996-4 is the holder
of Dobson’s note.

This discrepancy between Williams’ affidavit and the indorse-
ment on the Note also demonstrates the danger of permitting photo-
copies of the promissory note to suffice as the sole evidence of pos-
session: there is at least one assignment of Dobson’s note that is not
evidenced by the photocopy of the instrument. Granted, if the Note
were endorsed as Williams describes, rather than as shown on the
photocopy of the Note, the instrument would still be payable to Wells
Fargo, as a trustee. See N.C. Gen. Stat. § 25-3-110(c)(2) (2009) (“If an
instrument is payable to (i) a trust, an estate, or a person described as
trustee or representative of a trust or estate, the instrument is payable
to the trustee, the representative, or a successor of either, whether or
not the beneficiary or estate is also named . . . .”) (emphasis added).
Williams’ averment that the Note was assigned to a different trust, how-
ever, demonstrates the potential for multiple suits on the same promis-
sory note if proof of possession could be established merely by pro-
ducing a photocopy of the instrument, as contemplated in Liles v.
Myers: an alleged holder “could negotiate the instrument to a third
party who would become a holder in due course, bring a suit upon the
note in her own name and obtain a judgment in her favor.” 38 N.C. App.
525, 527, 248 S.E.2d 385, 387 (1978). Permitting such evidence to estab-
lish that a party seeking foreclosure is in possession of the promissory
note would provide little protection from such an “inequitable occur-
rence” contemplated by the Liles Court. Id. at 528, 248 S.E.2d at 388
(“As evidence that a [party] is holder of a note is an essential element
of a cause of action upon such note, the [debtor] was entitled to
demand strict proof of this element.” (emphasis added)).

The second affidavit produced by Defendants, that of Jennifer L.
Robinson, Default Litigation Specialist for Wells Fargo, suffers simi-
lar inadequacies. Robinson avers that Dobson’s note was assigned to
“Norwest Bank Minnesota, National Association as Trustee of
Equivantage Home Equity Loan Trust 1996-4 under the pooling and
servicing agreement dated as of November 01 1996, now known as
Wells Fargo.” She then makes the conclusory statement, “Wells Fargo
is the present and current holder of the Note.” Again, a determination
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of the entity that is the holder of a negotiable instrument under the
UCC is a legal conclusion to be determined on the basis of factual
allegations; Robinson’s opinion as to Wells Fargo’s status as the
holder of the Note is irrelevant. Without any allegation of facts that
would allow this Court to determine Wells Fargo is in possession of
Dobson’s note, Robinson’s affidavit is not competent evidence of Well
Fargo’s status as the holder of the Note.

C. Wells Fargo’s Answer

The majority also points to Wells Fargo’s Answer to one of
Dobson’s Requests for Admission as support for concluding Wells
Fargo is in possession of Dobson’s note:

Wells Fargo did not prepare the loan origination documents,
and is unsure as to whether the documents attached to
[Dobson’s] first request for admission constitute the complete set
of loan origination documents used by Equivantage in the forma-
tion of [Dobson’s] home loan. Because Wells Fargo did not origi-
nate this account, Wells Fargo denies that the documents
attached to [Dobson’s] first request for admission are true and
correct copies of the loan origination documents signed by
[Dobson] and used by Equivantage in the formation of [Dobson’s]
home loan.

However, Wells Fargo admits that the documents attached to
[Dobson’s] first request for admission are true and correct copies
of all loan origination documents currently in the possession of
Wells Fargo that were acquired when Wells Fargo was assigned
the payment rights to [Dobson’s] account.

I agree with the majority, this statement is not a denial of posses-
sion of the original note as Dobson contends. I cannot, however,
agree that this statement is an admission that Wells Fargo is in pos-
session of the original note. The statement is merely an admission
that the documents that were attached to Dobson’s Request for
Admission were true and correct copies of all loan origination docu-
ments that Wells Fargo possessed at the time the statement was
made; it does not state that Wells Fargo was in possession of all of the
loan origination documents.

In my view, the majority’s interpretation contradicts itself. To
conclude this answer states that Wells Fargo possesses the original
note, the majority necessarily interprets its Answer to state that Wells
Fargo possesses all of the loan origination documents. This is con-
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tradicted by the first paragraph of the Answer in which Wells Fargo
states it is “unsure” whether the documents provided by Dobson
“constitute the complete set” of the loan origination documents.
Wells Fargo’s counsel reiterated this uncertainty in the hearing on
Defendants’ Motion for Summary Judgment: “We don’t know if these
are all of the origination documents. They were the copies that were
provided to us when Wells Fargo purchased the loan, and that’s basi-
cally the answer we said.”

If, as the majority suggests, Wells Fargo’s Answer establishes that
it possesses all of the loan origination documents, including the orig-
inal note, how could Wells Fargo not know whether the documents
provided by Dobson were a complete set of all of the original docu-
ments? This discrepancy makes the majority’s interpretation of Wells
Fargo’s Answer untenable, and I cannot adopt their conclusion.

Our decision in Connolly, 63 N.C. App. 547, 306 S.E.2d 123, pro-
vides further support for concluding that Defendants’ evidence is not
sufficient to establish that Wells Fargo is the holder of the Note. In
Connolly, the petitioners sought to foreclose on a promissory note
and deed of trust and were denied at the special proceeding before
the clerk of court. 63 N.C. App. at 548, 306 S.E.2d at 124. Several years
prior to instituting foreclosure proceedings on the note, the petition-
ers assigned and delivered that note to a bank as collateral for a loan
for which they were the debtors. Id. at 549, 306 S.E.2d at 124. At the
time the petitioners instituted foreclosure proceedings with the clerk
of court, their loan from the bank had not been repaid and the bank
retained possession of the note they pledged as collateral and which
they sought to foreclose. Id.

The petitioners appealed the decision by the clerk of court for a
de novo hearing. During the hearing, the petitioners “introduced the
originals of the note and deed of trust,” but also testified “they had
left the [] note at the bank, for security purposes.” Id. at 551, 306
S.E.2d at 125. The trial court found the bank was in “physical posses-
sion” of the note and concluded, as a matter of law, the petitioners
were not the holders of the note at the institution of the foreclosure
proceedings. Id. at 549-50, 306 S.E.2d at 124-25.

On appeal to this Court, we concluded that, despite the fact that
the party seeking foreclosure introduced the original note at the time
of the de novo hearing, the trial court’s findings of fact did not
address whether petitioners were in possession of the note at the
time of the trial. Connolly, 63 N.C. App. at 549-50, 306 S.E.2d at
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124-25. Such requirement for “strict proof” that the party seeking to
foreclose is in possession of the promissory note cannot be recon-
ciled with the majority’s reliance on Defendants’ evidence.

In sum, I conclude Helms established, and Adams applied, a nar-
row exception to the requirement that the party seeking to foreclose
must produce the original note to establish possession of that note;
the exception is permitted only in those cases where the parties do
not dispute that photocopies of the note are “correct copies” of the
original instrument. Assuming arguendo that our holdings permit a
party seeking to foreclose under a power of sale to establish posses-
sion of the promissory note by means other than production of the
original instrument, I find no competent evidence in the record from
which this Court could determine that Wells Fargo is the holder of
Dobson’s note. Neither of the affidavits provided by Defendants, nor
the answer provided by Wells Fargo allege possession of the instru-
ment. Thus, Defendants have failed to present competent evidence
sufficient to establish a genuine issue of material fact to survive
Plaintiff’s Motion for Summary Judgment. Accordingly, I would affirm
the trial court’s Order.

STATE OF NORTH CAROLINA v. MICHAEL DUSTIN SLAUGHTER

No. COA10-844
(Filed 17 May 2011)

1. Drugs— constructive possession of marijuana—proximity

The trial court did not err by denying defendant’s motion to
dismiss the charge of possession with intent to distribute mari-
juana where there was substantial evidence of constructive pos-
session based on proximity alone. This was not a case in which any
of the individuals detained might have had control over a single
baggie of marijuana or in which defendant may have had no knowl-
edge of the contraband. Defendant was found in a 150-square-foot
room with bags of marijuana and paraphernalia in plain view.

2. Drugs— possession of paraphernalia—proximity

The trial court did not err by denying defendant’s motion to dismiss
the charge of possession of drug paraphernalia based on proximity.
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Judge HUNTER, Robert C., dissents by separate opinion.

Appeal by defendant from judgments entered 17 March 2010 by
Judge W. Erwin Spainhour in Lincoln County Superior Court. Heard
in the Court of Appeals 15 December 2010.

Attorney General Roy Cooper, by Assistant Attorney General
Mary S. Mercer, for the State.

David M. Black for defendant.
ELMORE, Judge.

A jury found Michael Dustin Slaughter (defendant) guilty of pos-
session with intent to distribute marijuana and possession of drug
paraphernalia. Defendant now appeals. After careful consideration,
we find no error.

1. Background

On 29 January 2009, the Lincoln County Sheriff’s Department
(Sheriff’s Department) executed a search warrant for the residence of
Corey Howard. Several officers and detectives, as well as a SWAT
team, entered Howard’s mobile home between 6 and 7 p.m. Officers
detained four people inside the mobile home—Howard’s mother
and three white males, including defendant. Officers believed that
Howard was inside the mobile home when they executed the search
warrant; they had seen him go into the mobile home around 6 p.m.
and had not seen him leave. However, they did not find him inside
the home. The mobile home had a back door, though none of the
officers saw Howard leave through the back door; no officers were
specifically watching the back door before the SWAT team knocked
and announced.

Five members of the Sheriff's Department testified at trial:
Detective Lonnie Leonard, Detective Jesse Helms, Detective Billy
Benton, Officer Lester White, and Lieutenant Toby Szykula.
Lieutenant Szykula was overseeing the SWAT team that evening, and
he “pounded on the side of the house and announced” that the
Sheriff’'s Department was executing a search warrant. Lieutenant
Szykula heard no response from inside the mobile home. Eight to ten
seconds later, other SWAT team members breached the front door
and deployed a “flashbang” distraction device. To ensure everyone’s
safety, SWAT team members immediately entered the home and



IN THE COURT OF APPEALS 61

STATE v. SLAUGHTER
[212 N.C. App. 59 (2011)]

“secur[ed] every room in the house, putting people in custody, securing
people, placing them on the floor until [the tactical team] kn[ew] that
the whole residence [was] secured.” Lieutenant Szykula entered the
home about five seconds after the first officer and saw a deputy
detaining Howard’s mother in the front room and other officers
detaining three men in one of the bedrooms. Detective Benton esti-
mated the size of the bedroom as ten by fifteen feet.

Detective Leonard was also a member of the SWAT team that
evening, and he also entered the home immediately after the flash-
bang device went off. When he entered the home, he also saw a
deputy detaining Howard’s mother in the front room. He entered the
left bedroom and saw three white males on the floor of the bedroom.
He was the second or third officer to enter the bedroom, and the first
officer had “already placed everybody on the floor[.]” Detective
Leonard “noticed a strong smell of marijuana in the house” and “a few
bags of marijuana . . . scattered around the room.” In the bathroom,
which was accessible only from the bedroom, he saw stacks of
twenty and hundred dollar bills, plastic sandwich baggies, and stems
and other small pieces of marijuana in the sink.

Detective Benton entered the home “just behind the tactical
team” after the home was secured. He went into the left bedroom and
saw defendant and two other men lying on the bedroom floor, being
secured by tactical officers. He saw marijuana residue on a table next
to the bed, three individual baggies of marijuana in a dresser, a gallon
bag containing “a bunch of smaller bags packaged for sale on the
bed[,]” and a 9 millimeter pistol lying on the couch. He also smelled a
strong odor of marijuana.

Officer White entered the home “three or four minutes” after the
tactical team opened the front door, and when he went into the left
bedroom, he saw the 9 millimeter pistol, several baggies of marijuana,
and a gallon bag of marijuana, all “out in the open.”

Detective Helms also entered the home after the tactical team
had secured it. When he went into the left bedroom, he also saw mar-
ijuana, the 9 millimeter gun, and cash in plain view. There was also an
open safe in the bathroom. The safe contained another handgun.

Eventually, officers recovered the following from the bedroom
and attached bathroom: three handguns, digital scales, a lockbox, a
box of plastic Ziploc-style bags, a large Ziploc-style bag containing
marijuana packed in smaller bags, blunt wraps, a grinder, a cigar
tube, “some tore up parts of a cigar that has been used to roll a mar-
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ijuana cigarette,” a knife, a ledger, $7,000.00 in cash in the bathroom
sink, $7,182.00 in cash from elsewhere in the bathroom, and
$24,500.00 in a white bag in the bedroom. Officers also recovered
$8,000.00 in cash from a car parked in the driveway of the mobile
home. The State did not offer testimony as to the total weight of the
marijuana found in the bedroom, but Detective Leonard did testify
that he estimated that each small bag of marijuana found in plain
view to be “roughly a quarter of an ounce size bag,” or the size of a
“golf ball[.]”

At the close of the State’s evidence, defendant moved to dismiss
the three charges of conspiracy, possession with intent to distribute
marijuana, and possession of drug paraphernalia. The trial court dis-
missed the conspiracy charge, but denied defendant’s motion as to
the two possession charges. Defendant offered no evidence at trial.
He renewed his motion after the close of all of the evidence. The trial
court denied defendant’s motion and submitted the two possession
charges to the jury.

The jury found defendant guilty of both felony possession with
intent to distribute marijuana and misdemeanor possession of drug
paraphernalia. Defendant was sentenced as a level three offender.
For the felony conviction, the trial court imposed an intermediate
punishment of six to eight months’ imprisonment, suspended, sub-
ject to thirty-six months’ supervised probation. Defendant was also
ordered to serve an active term of thirty days in the custody of the
Lincoln County Sheriff and to pay jail fees. For the misdemeanor con-
viction, defendant was sentenced to 120 days’ imprisonment, sus-
pended, subject to thirty-six months’ supervised probation.

On 18 March 2010, defendant moved the trial court for ap-
propriate relief, contending that the evidence was insufficient to
justify submission of the case to the jury. The trial court denied
defendant’s motion by written order on 6 April 2010. Defendant now
appeals.!

1. We remind counsel that appeals taken after 1 October 2009 should not include
Assignments of Error; instead, appellants should include Proposed Issues on Appeal.
See N.C.R. App. P. 10(b) (2009) (“Proposed issues that the appellant intends to present
on appeal shall be stated without argument at the conclusion of the record on appeal
in a numbered list. Proposed issues on appeal are to facilitate the preparation of the
record on appeal and shall not limit the scope of the issues presented on appeal in an
appellant’s brief.”).
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I1. Arguments
A. Possession with intent to distribute marijuana

[1] Defendant first argues that the trial court erred by denying his
motion to dismiss the possession with intent to distribute marijuana
because the State did not present sufficient evidence that defendant
was in possession of the marijuana.

When ruling on a motion to dismiss for insufficient evidence, the
trial court must consider the evidence in the light most favor-
able to the State, drawing all reasonable inferences in the
State’s favor. Any contradictions or conflicts in the evidence are
resolved in favor of the State, and evidence unfavorable to the
State is not considered. The trial court must decide only whether
there is substantial evidence of each essential element of the
offense charged and of the defendant being the perpetrator of the
offense. Substantial evidence is relevant evidence that a reason-
able mind might accept as adequate to support a conclusion.
When the evidence raises no more than a suspicion of guilt, a
motion to dismiss should be granted. However, so long as the evi-
dence supports a reasonable inference of the defendant’s guilt, a
motion to dismiss is properly denied even though the evidence
also permits a reasonable inference of the defendant’s innocence.

State v. Miller, 363 N.C. 96, 98-99, 678 S.E.2d 592, 594 (2009) (quota-
tions and citations omitted; emphasis added). “The denial of a motion to
dismiss for insufficient evidence is a question of law, which this Court
reviews de novo.” State v. Bagley, 183 N.C. App. 514, 523, 644 S.E.2d 615,
621 (2007) (internal quotation marks and citations omitted).

Per N.C. Gen. Stat. § 90-95(a), it is “unlawful for any person . . .
[t]o . . . possess with intent to . . . sell or deliver[] a controlled sub-
stance[.]” N.C. Gen. Stat. § 90-95(a)(1) (2009). “The offense of pos-
session with intent to sell or deliver has three elements: (1) posses-
sion of a substance; (2) the substance must be a controlled substance;
and (3) there must be intent to sell or distribute the controlled sub-
stance.” State v. Nettles, 170 N.C. App. 100, 105, 612 S.E.2d 172, 175
(2005) (quotations and citations omitted). The only element at issue
here is possession. At trial, the State proceeded on a theory of
constructive possession.

A defendant constructively possesses contraband when he or she
has the intent and capability to maintain control and dominion
over it. The defendant may have the power to control either alone
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or jointly with others. Unless a defendant has exclusive posses-
sion of the place where the contraband is found, the State must
show other incriminating circumstances sufficient for the jury to
find a defendant had constructive possession. State v. Matias,
354 N.C. 549, 552, 556 S.E.2d 269, 271 (2001).

Miller, 363 N.C. at 99, 678 S.E.2d at 594 (quotations and additional
citations omitted). “Our determination of whether the State pre-
sented sufficient evidence of incriminating circumstances depends
on the totality of the circumstances in each case. No single factor
controls, but ordinarily the questions will be for the jury.” State v.
Alston, 193 N.C. App. 712, 716, 668 S.E.2d 383, 386-87 (2008) (quota-
tions and citation omitted), aff’d per curiam, 363 N.C. 367, 677 S.E.2d
455 (2009). This Court has previously listed the following actions by
a defendant as incriminating circumstances relevant to constructive
possession:

(1) owned other items found in proximity to the contraband; (2)
was the only person who could have placed the contraband in the
position where it was found; (3) acted nervously in the presence
of law enforcement; (4) resided in, had some control of, or regu-
larly visited the premises where the contraband was found; (5)
was near contraband in plain view; or (6) possessed a large
amount of cash.

Id., 363 N.C. at 367, 668 S.E.2d at 386 (quotations and citation omitted).

However, the Supreme Court’s most recent opinion addressing
constructive possession focused on a “defendant’s proximity to the
contraband and indicia of [a] defendant’s control over the place
where the contraband is found.” Mzller, 363 N.C. at 100, 678 S.E.2d at
595. In Miller, the defendant did not have exclusive control over the
premises where the contraband was found, but he was “sitting on the
same end of” a bed from which a small rock of cocaine was recov-
ered, he was “within reach” of a package of cocaine resting behind a
door, his “birth certificate and state-issued identification card were
found on top of a television stand in th[e] bedroom[,]” and the bed-
room was in a home in which two of his children lived with their
mother. Id. at 100, 678 S.E.2d at 595.

Here, without question, defendant did not have exclusive control
over the place where the contraband was found. In addition, there
was no evidence that he owned any other items found in proximity to
the contraband, that he was the only person who could have placed
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the contraband in the positions where it was found, that he acted ner-
vously in front of law enforcement personnel, that he resided in or
regularly visited the premises where the contraband was found, or
that he possessed a large amount of cash on his person. Accordingly,
the primary evidence supporting defendant’s constructive possession
of the marijuana was his proximity to the contraband.

In this case, defendant was in a 150-square-foot room surrounded
by bags of marijuana, marijuana residue, stacks of cash, bags of cash,
handguns, blunts, rolling papers, a grinder, and packaging parapher-
nalia such as plastic baggies and scales. Many of these items were in
plain view of law enforcement personnel when they entered the
room, including several baggies of marijuana, marijuana residue, sev-
eral stacks of cash, at least one handgun, and plastic baggies. In addi-
tion, almost all of the officers testified that a strong smell of mari-
juana pervaded the mobile home. This was not a case in which any of
the three individuals detained in that bedroom might have had con-
trol over a single baggie of marijuana. See State v. Richardson, ___
N.C. App. ___, ___, 689 S.E.2d 188, 190 (2010) (concluding that there
was insufficient evidence of constructive possession when the defend-
ant and several other men ran out the back door and, when they were
apprehended in the back yard, officers found a plastic baggie con-
taining a 9.4-gram crack rock two feet from the defendant, who was
about two feet from the other men), disc. rev. denied, 364 N.C. 246,
699 S.E.2d 643 (2010). Nor was this a case in which defendant may
not have had knowledge of the contraband in his proximity. See State
v. Balsom, 17 N.C. App. 655, 655, 658, 195 S.E.2d 125, 125, 128 (1973)
(reversing possession of narcotics judgments when the State pre-
sented no evidence that the defendants knew of the narcotics, which
were found in a closed dresser drawer and a closet). As the trial judge
explained to defendant during sentencing, “This is not a little mis-
take, being in a place where there is $38,000 of illegal drug funds sit-
ting around a house and pounds of marijuana. I mean, the evidence,
if you look at the pictures you can tell, you were in a place that any-
one should never be.”

We are also cognizant that three justices dissented from the
Supreme Court’s decision in Miller, and one of those justices
lamented that Miller “effectively nullifie[d] the substantial evidence
requirement in constructive possession cases, thereby giving the
State free reign to prosecute anyone who happens to be at the wrong
place at the wrong time[,]” thereby “swing[ing] open the door for
prosecutors to charge, try, and convict individuals across North
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Carolina of possession of controlled substances or other contraband
on the basis of mere proximity.” Miller, 363 N.C. at 110-11, 678 S.E.2d
at 601 (Brady, J., dissenting). Nevertheless, we conclude that the
State presented far more evidence of defendant’s proximity to and
knowledge of the contraband here than it did in Mzller. Viewing the
evidence in the light most favorable to the State, drawing all reason-
able inferences in the State’s favor, and resolving all contradictions in
the evidence in favor of the State, we conclude that there is substan-
tial evidence that defendant constructively possessed the marijuana
in the bedroom and the matter was properly submitted to the jury.
Accordingly, we hold that the trial court did not err by denying defend-
ant’s motion to dismiss the charge of possession with intent to dis-
tribute marijuana.

B. Possession of drug paraphernalia

[2] Defendant next argues that the trial court erred by denying his
motion to dismiss the charge of possession of drug paraphernalia.
Again, defendant challenges the element of possession. Again, we hold
that the trial court properly denied defendant’s motion to dismiss.

Our General Statutes define the misdemeanor crime of posses-
sion of drug paraphernalia as follows:

It is unlawful for any person to knowingly . . . possess with intent
to use, drug paraphernalia to plant, propagate, cultivate, grow,
harvest, manufacture, compound, convert, produce, process, pre-
pare, test, analyze, package, repackage, store, contain, or conceal
a controlled substance which it would be unlawful to possess, or
to inject, ingest, inhale, or otherwise introduce into the body a
controlled substance which it would be unlawful to possess.

N.C. Gen. Stat. § 90-113.22(a) (2009). The preceding statute section
defines drug paraphernalia as “all equipment, products and materials
of any kind that are used to facilitate, or intended or designed to facil-
itate, violations of the Controlled Substances Act[.]” N.C. Gen. Stat.
§ 90-113.21(a) (2009). The statute lists examples of drug parapherna-
lia, which includes the following relevant items: “[s]cales and bal-
ances for weighing or measuring controlled substances”; “[c]apsules,
balloons, envelopes and other containers for packaging small quanti-

”, «

ties of controlled substances”; “[c]Jontainers and other objects for
storing or concealing controlled substance”; “[o]bjects for ingesting,
inhaling, or otherwise introducing marijuana . . . into the body[.]” N.C.

Gen. Stat. § 90-113.21(a)(5), (9), (10), (12) (2009).
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(b) The following, along with all other relevant evidence, may be
considered in determining whether an object is drug paraphernalia:

k ok ok

(3) The proximity of the object to a violation of the
Controlled Substances Act;

(4) The proximity of the object to a controlled substance;

k ok ok

(6) The proximity of the object to other drug paraphernalia;
N.C. Gen. Stat. § 90-113.21(b)(3)-(6) (2009).

Here, officers recovered scales, Ziploc-style baggies, cigars, cigar
wrappers, and a grinder in close proximity to a substantial amount of
marijuana and to each other. For the same reasons set out above, there
is sufficient evidence that defendant constructively possessed these
items to submit a charge of possession of drug paraphernalia to a jury.
Accordingly, we hold that the trial court did not err by denying defend-
ant’s motion to dismiss the charge of possession of drug paraphernalia.

II1. Conclusion

We hold that defendant received a trial free from error.
No error.

Judge CALABRIA concurs.

Judge HUNTER, Robert C., dissents by separate opinion.

HUNTER, Robert C., Judge, dissenting.

I disagree with the majority’s conclusion that the evidence in this
case is sufficient to support a reasonable inference that defendant
constructively possessed the marijuana and drug paraphernalia found
in the bedroom in which he and two other individuals were detained.
As the trial court should have granted defendant’s motion to dismiss
the related charges for insufficient evidence, I dissent.

“When considering a motion to dismiss, the trial court’s inquiry is
limited to a determination of ‘whether there is substantial evidence of
each essential element of the offense charged and of the defendant
being the perpetrator of the offense.’ ” State v. Butler, 356 N.C. 141,
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145, 567 S.E.2d 137, 139 (2002) (quoting State v. Crawford, 344 N.C.
65, 73, 472 S.E.2d 920, 925 (1996)). “Substantial evidence is that
amount of relevant evidence necessary to persuade a rational juror to
accept a conclusion.” State v. Scott, 356 N.C. 591, 597, 573 S.E.2d 866,
869 (2002). While the trial court, in determining the sufficiency of the
evidence, is required to consider the evidence in the light most bene-
ficial to the State, making all reasonable inferences from the evidence
in favor of the State, as well as resolving all contradictions and dis-
crepancies in its favor, In re Vinson, 298 N.C. 640, 656, 260 S.E.2d
591, 602 (1979), “ ‘[e]vidence which merely shows it possible for the
fact in issue to be as alleged, or which raises a mere conjecture that
it is so, is an insufficient foundation for a verdict and should not be
left to the jury[,]’ ” State v. Madden, 212 N.C. 56, 60, 192 S.E. 859, 861
(1937) (quoting State v. Vinson, 63 N.C. 335, 338 (1869)). If the evi-
dence is “sufficient only to raise a suspicion or conjecture as to either
the commission of the offense or the identity of the defendant as the
perpetrator, the motion to dismiss must be allowed,” even if “the sus-
picion aroused by the evidence is strong.” State v. Malloy, 309 N.C.
176, 179, 305 S.E.2d 718, 720 (1983); accord State v. Stone, 323 N.C.
447,452, 373 S.E.2d 430, 433 (1988) (“[A] motion to dismiss should be
allowed where the facts and circumstances warranted by the evi-
dence do no more than raise a suspicion of guilt or conjecture since
there would still remain a reasonable doubt as to defendant’s guilt.”).

It is well established that the State may obtain a conviction for a
possessory offense by establishing that the defendant either had
actual or constructive possession of the contraband. State v. Harvey,
281 N.C. 1, 12, 187 S.E.2d 706, 714 (1972). “A person has actual pos-
session of [a thing] if it is on his person, he is aware of its presence,
and either by himself or together with others he has the power and
intent to control its disposition or use.” State v. Reid, 151 N.C. App.
420, 428-29, 566 S.E.2d 186, 192 (2002). In contrast, “[a] person is in
constructive possession of a thing when, while not having actual pos-
session, he has the intent and capability to maintain control and
dominion over that thing.” State v. Beaver, 317 N.C. 643, 648, 346
S.E.2d 476, 480 (1986). When, however, the defendant does not have
exclusive possession of the place where the contraband is found,
constructive possession “exists only upon a showing of some inde-
pendent and incriminating circumstance, beyond mere association or
presence,” linking the defendant to the contraband. State v. Alston,
131 N.C. App. 514, 519, 508 S.E.2d 315, 318 (1998). “As the terms
‘intent’ and ‘capability’ suggest, constructive possession depends on
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the totality of circumstances in each case,” and thus “ordinarily the
question will be for the jury.” State v. James, 81 N.C. App. 91, 93, 344
S.E.2d 77, 79 (1986).

The majority relies almost exclusively on our Supreme Court’s
decision in State v. Miller, 363 N.C. 96, 678 S.E.2d 592 (2009), for its
“conclu[sion] that there is substantial evidence that defendant con-
structively possessed the marijuana [and drug paraphernalia] in the
bedroom and the matter was properly submitted to the jury.” In
Miller, after observing that “the defendant’s proximity to the contra-
band and indicia of the defendant’s control over the place where the
contraband is found” are “two factors frequently considered” in deter-
mining whether the evidence is sufficient to support a reasonable infer-
ence of constructive possession, the Court concluded that the evidence
was sufficient to withstand the defendant’s motion to dismiss:

Here, police found defendant in a bedroom of the home
where two of his children lived with their mother. When first
seen, defendant was sitting on the same end of the bed where
cocaine was recovered. Once defendant slid to the floor, he was
within reach of the package of cocaine recovered from the floor
behind the bedroom door. Defendant’s birth certificate and state-
issued identification card were found on top of a television stand
in that bedroom. The only other individual in the room was not
near any of the cocaine. Even though defendant did not have
exclusive possession of the premises, these incriminating cir-
cumstances permit a reasonable inference that defendant had the
intent and capability to exercise control and dominion over
cocaine in that room.

Id. at 100, 678 S.E.2d at 595.

In comparing the evidence in this case to the evidence presented
in Miller, the majority concedes—and I agree—that “the primary evi-
dence supporting defendant’s constructive possession of the mari-
juana [and drug paraphernalia] was his proximity to the contraband”:

without question, defendant did not have exclusive control over
the place where the contraband was found. In addition, there was
no evidence that he owned any other items found in proximity to
the contraband, that he was the only person who could have
placed the contraband in the positions where it was found, that
he acted nervously in front of law enforcement personnel, that
he resided in or regularly visited the premises where the contra-
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band was found, or that he possessed a large amount of cash on
his person.

The majority nonetheless concludes that “the State presented far
more evidence of defendant’s proximity to and knowledge of the contra-
band here than it did in Miller.” With this conclusion, I strongly disagree.

With respect to proximity, this Court has cautioned:

Necessarily, power and intent to control the contraband mate-
rial can exist only when one is aware of its presence. Therefore,
evidence which places an accused within close juxtaposition to
[contraband] under circumstances giving rise to a reasonable
inference that he knew of its presence may be sufficient to jus-
tify the jury in concluding that it was in his possession.
“However, mere proximity to persons or locations with [con-
traband] about them is usually insufficient, in the absence of
other incriminating circumstances, to convict for possession.”

State v. Weems, 31 N.C. App. 569, 571, 230 S.E.2d 193, 194 (1976)
(quoting B. Finberg, Annotation, What constitutes “possession” of a
narcotic drug proscribed by § 2 of the Uniform Narcotic Drug Act,
91 A.L.R.2d 810, 811 (1963)) (emphasis added); accord State wv.
Barron, — N.C. App. —, —, 690 S.E.2d 22, 27 (“It is well-settled
that the mere ‘fact that a person is present in a room where drugs are
located, nothing else appearing, does not mean that person ha[d] con-
structive possession of the drugs.”” (quoting James, 81 N.C. App. at
93, 344 S.E.2d at 79)), disc. review denied, — N.C. —, 700 S.E.2d
926 (2010).

Here, the evidence presented at trial, even when considered in
the light most favorable to the State, as is required in reviewing the
denial of a motion to dismiss for insufficient evidence, tends to show
only that defendant and two other individuals were detained by the
tactical team and placed on the floor of a 10-by-15 foot bedroom in
the back of the mobile home, which had a pervasive odor of mari-
juana. Inside the bedroom, police found, in plain view, numerous
bags—some small, some large—containing marijuana, approximately
$38,000 in cash, several firearms, a grinder, and a digital scale. Stacks
of $20 and $100 bills, plastic sandwich baggies, and marijuana residue
were found in the bathroom adjoining the bedroom.

As defendant points out in his brief, the State presented
absolutely no evidence of defendant’s proximity to the contraband
prior to being “plac[ed] . . . on the floor” face down in the bedroom
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where the contraband was found, see Miller, 363 N.C. at 100, 678
S.E.2d at 595 (noting, in holding evidence was sufficient to support
finding of constructive possession, that, “/w/hen first seen, defend-
ant was sitting on the same end of the bed where cocaine was recov-
ered” (emphasis added)), defendant’s proximity to the contraband
after being placed on the floor, see id. (observing that defendant,
when ordered by police officers to get on the floor, “slid to the floor”
where he was then “within reach” of package containing cocaine), or
defendant’s proximity to the contraband relative to the other two
individuals detained in the room, see id. (noting that while defendant
near cocaine, “[t]he only other individual in the room was not near
any of the cocaine”); State v. Richardson, — N.C. App. —, —, 689
S.E.2d 188, 191-92 (vacating cocaine possession conviction for insuf-
ficient evidence of constructive possession where defendant and two
other men detained in backyard, defendant was “about two feet” from
package of crack cocaine, but other two men were roughly equidis-
tant from contraband), disc. review denied, 364 N.C. 246, 699 S.E.2d
643 (2010). In short, “[t]he most the State has shown is that defendant
[was] in an area where he could have committed the crimes charged.”
State v. Minor, 290 N.C. 68, 75, 224 S.E.2d 180, 185 (1976).

Without evidence of proximity, we are left only with presence.
Despite the fact-intensive nature of the inquiry into whether there is
substantial evidence of constructive possession, our caselaw is quite
clear that “mere presence in a room where [contraband] [is] located
does not itself support an inference of constructive possession.”
James, 81 N.C. App. at 96, 344 S.E.2d at 81; accord State v. Acolatse,
158 N.C. App. 485, 490, 581 S.E.2d 807, 811 (2003) (“[T]there must be
more than mere association or presence linking the person to the
item in order to establish constructive possession[.]”). Without “a
showing of some independent and incriminating circumstance,
beyond mere association or presence,” Alston, 131 N.C. App. at 519,
508 S.E.2d at 318, there is insufficient evidence to support a reason-
able inference of constructive possession. See, e.g., Barron, — N.C.
App. at —, 690 S.E.2d at 27 (“The State contends that the following
evidence is sufficient to support the charges of possession of con-
trolled substances: When [Officer] Herbert entered the residence, he
noticed some plastic baggies on the couch, about three feet away
from where Defendant had been standing at the front door. The bag-
gies were later determined to contain marijuana and cocaine.
Additionally, in executing a search warrant, police found a crack pipe
approximately two-and-a-half feet away from where Defendant had
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been standing, and a push rod and a piece of Chore Boy approxi-
mately 10 or 12 feet away from where Defendant had been stand-
ing. . .. We are not persuaded by the State’s argument.”).

Nor does the evidence that the contraband was in plain view in
the bedroom take this case out of the realm of conjecture. The con-
traband being in plain view suggests that defendant knew of its pres-
ence, but there is no evidence—and the majority points to none—
indicating that defendant had “the intent and capability to maintain
control and dominion over it.” James, 81 N.C. App. at 93, 344 S.E.2d
at 79 (emphasis in original). I have found no North Carolina appellate
decision—and the majority cites to none—where a defendant’s mere
presence in a location where contraband is visible is sufficient to sup-
port a conviction for a possessory offense based on constructive pos-
session. Our State’s jurisprudence has always required more. See,
e.g., State v. Kraus, 147 N.C. App. 766, 770, 557 S.E.2d 144, 148 (2001)
(finding “sufficient incriminating circumstances exist[ed] to infer
that defendant had the intent and capability to maintain control and
dominion” over marijuana and drug paraphernalia found in motel
room where, in addition to evidence showing that defendant and
another person were “in a small motel room filled with marijuana
smoke” with “a quantity of marijuana and drug paraphernalia . . . in
plain view,” evidence also showed that “[d]efendant was ‘stoned,” ”
had “spent the previous night in the motel room,” and had “equal
access to the room key” (emphasis added)).

In this case, I believe, contrary to the majority’s holding, that the
State presented less evidence—not more—of incriminating circum-
stances than it did in Miller. To uphold the trial court’s denial of
defendant’s motion to dismiss, as the majority does in this case,
means that “mere association or presence,” Alston, 131 N.C. App. at
519, 508 S.E.2d at 318, without more, is now sufficient to establish
constructive possession. I decline to set sail on such a dangerous “sea
of conjecture and surmise.” Minor, 290 N.C. at 75, 224 S.E.2d at 185.
I must, therefore, respectfully dissent.
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KAY R. HAMILTON, ON BEHALF OF HERSELF AND ALL OTHER SIMILARLY SITUATED, PLAINTIFF V.
MORTGAGE INFORMATION SERVICES, INC., anp FIRST AMERICAN TITLE
INSURANCE COMPANY, DEFENDANTS

No. COA10-45
(Filed 17 May 2011)

Appeal and Error— interlocutory orders and appeals—partial
denial of class certification—no jurisdiction

The Court of Appeals lacked jurisdiction over plaintiff’s
appeal from an interlocutory order under N.C.G.S. §§ 1-277(a)
and 7TA-27(d)(1) that partially denied class certification. Plaintiff
failed to show a substantial right or the risk of inconsistent ver-
dicts. Further, the Court of Appeals declined plaintiff’s request to
treat its appeal as a petition for certiorari.

Appeal by Plaintiff from order entered 10 November 2009 by
Judge Ripley E. Rand in Wake County Superior Court. Heard in the
Court of Appeals 29 September 2010.

Hartzell & Whiteman, L.L.P., by J. Jerome Hartzell, Financial
Protection Law Center, by Mallam J. Maynard, Maria D.
McIntyre, and Andrea B. Young; North Carolina Justice Center,
by Carlene McNulty;, Puryear & Lingle, PLLC, by David B.
Puryear, Jr., for Plaintiff-Appellant.

Bailey & Dixon, L.L.P., by Dayatra T. Matthews, G. Lawrence
Reeves, Jr., and Jeffrey D. McKinney, for Defendant-Appellee
Mortgage Information Services, Inc.

Ellis & Winters, LLP, by Matthew W. Sawchak, and Stephen D.
Feldman,; Sonnenschein Nath & Rosenthal, LLP, by Charles A.
Newman and Jason Maschmann, for Defendant-Appellee First
American Title Insurance Co.

ERVIN, Judge.

Plaintiff Kay R. Hamilton appeals from an order entered on 10
November 2009 to the extent that the order partially granted dis-
missal motions filed by Defendants First American Title Insurance
Company (First American) and Mortgage Information Services, Inc.
(MIS), and partially denied Plaintiff’s request for class certification.
After careful consideration of the record in light of the applicable
law, we conclude that Plaintiff’s appeal has been taken from an unap-
pealable interlocutory order and must, for that reason, be dismissed.
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I. Factual Background

On 22 April 2005, Plaintiff procured a home loan from Ameriquest
Mortgage Company. As part of this transaction, Ameriquest engaged
MIS, acting as a settlement agent, to provide services in connection
with Plaintiff’s loan. In exchange for these services, Plaintiff was
charged various fees, which were paid from the proceeds of
Plaintiff’s loan.

On 25 August 2008, Plaintiff filed a complaint in Wake County
Superior Court against First American and MIS.! In her complaint,
Plaintiff alleged that the charging of certain fees associated with her
loan constituted an unfair and deceptive trade practice, actionable pur-
suant to N.C. Gen. Stat. § 75-1.1, and that Defendants “charged numer-
ous other North Carolina borrowers similarly inappropriate fees in
connection with their mortgages, thereby giving rise to a class action.”
More specifically, Plaintiff challenged the following seven fees:

Closing fee to MIS $325.00
Title search [fee] to MIS $225.00
Title clearing [fee] to MIS $75.00
Title insurance binder [fee] to MIS $50.00
Signing fee to Mobile Closings $250.00
Title insurance $371.60
Courier Fee to MIS $60.00

The claims asserted in Plaintiff’s complaint fall into several cate-
gories: (1) claims that certain fees represented payments to a non-
lawyer for the provision of legal services; (2) claims that certain pay-
ments involved the unlawful division of fees for legal services
between lawyers and non-lawyers; (3) claims that certain fees vio-
lated the prohibition contained in N.C. Gen. Stat. § 28-8(d) against the
charging of unreasonable third party fees associated with loan-
related goods, products, or services; (4) claims that certain fees vio-
lated N.C. Gen. Stat. § 58-33-85(b) because Plaintiff did not consent in
advance and in writing to the imposition of those fees; (5) claims that
work for which certain fees were charged was not performed prop-
erly; (6) claims that certain fees were not permitted by the rate filing
that First American had made with the North Carolina Department of
Insurance; (7) claims that certain fees exceeded the level authorized
by the North Carolina Notary Public Act; (8) claims that the services

1. Plaintiff contends that MIS and First American had a principal-agent relation-
ship, making them jointly liable to Plaintiff.
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associated with certain fees were not performed at all; and (9) claims that
closing insurance was issued in violation of N.C. Gen. Stat. § 58-26-1.

On 25 November 2008, this case was classified as an Exceptional
Case pursuant to Rule 2.1 of the General Rules of Practice and
assigned to the trial court. On 27 October 2008, Defendants filed sep-
arate dismissal motions.2 On 27 February 2009, Plaintiff filed a
Motion for Class Certification. The trial court heard Defendants’ dis-
missal motions on 8 May 2009 and Plaintiff’s class certification
motion on 4 June 2009.

On 10 November 2009, the trial court entered an order granting
Defendants’ dismissal motions in part and denying them in part and
granting Plaintiff’s class certification motion in part and denying it in
part. The trial court dismissed all of the claims asserted in Plaintiff’s
complaint except the claim pertaining to the following:

1. The “closing fee” as it relates to the unreasonableness of
the fee under N.C. Gen. Stat. § 24-8(d). This allegation survives as
to Defendant MIS only.

2. The “title search” fee as it relates to the unreasonableness
of the fee under N.C. Gen. Stat. § 24-8(d). This allegation survives
as to Defendant MIS only.

3. The “title clearing” fee as it relates to the unreasonableness
of the fee under N.C. Gen. Stat. § 24-8(d). This allegation survives
as to Defendant MIS only.

4. The “title binder” fee as it relates to the unreasonableness
of the fee under N.C. Gen. Stat. § 24-8(d). This allegation survives
as to both Defendant MIS and First American.

5. The “signing fee” as it relates to the unreasonableness of
the fee under N.C. Gen. Stat. § 24-8(d), the amount that it was in
excess of that set forth in the Notary Public Act, and the failure
of Defendant MIS to provide the services associated with it under
N.C. Gen. Stat. § 24-8(d). These allegations survive as to
Defendant MIS only.

6. The “title insurance” fee as it relates to the conduct of
Defendant MIS and Defendant First American in failing to offer
the “reissue” rate set forth in First American’s rate filing at the

2. MIS amended its dismissal motion on 27 February 2009.
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North Carolina Department of Insurance. These allegations sur-
vive as to both Defendant MIS and Defendant First American.

7. The “courier fee” as to the unreasonableness of the fee
under N.C. Gen. Stat. § 24-8(d) and the failure of Defendant MIS
to provide the services associated with it under N.C. Gen. Stat.
§ 24-8(d). These allegations survive as to Defendant MIS only.

In addition, the trial court granted class certification3 with respect to
the following issues:

... (a) whether the “signing fee” imposed by Defendant MIS was
in excess of that prescribed by the Notary Public Act; (b) whether
Defendants MIS and First American failed to provide the services
associated with the “signing fee” imposed by Defendant MIS; (c)
whether the failure of Defendants MIS and First American to
offer the “reissue rate” for a title insurance policy in the imposi-
tion of the “title insurance fee” violate[d] the filed rate doctrine;
and (d) whether Defendant MIS failed to provide the services
associated with the Acourier fee” imposed by Defendant MIS.

Plaintiff noted an appeal to this Court on 25 November 2009.
Subsequently, Defendants moved for dismissal of Plaintiff’s appeal.

II. Legal Analysis
A. Interlocutory Appeal

An order is either “interlocutory or the final determination of the
rights of the parties.” N.C. Gen. Stat. § 1A-1, Rule 54(a). “An inter-
locutory order is one made during the pendency of an action, which
does not dispose of the case, but leaves it for further action by the
trial court in order to settle and determine the entire controversy.”
Veazey v. City of Durham, 231 N.C. 354, 362, 57 S.E.2d 377, 381
(1950) (citation omitted). The order from which Plaintiff has
attempted to appeal in this case is clearly interlocutory given that it
does not dispose of all claims as to either Defendant. See Pratt v.
Staton, 147 N.C. App. 771, 773, 556 S.E.2d 621, 623 (2001) (stating that
“[a]n order . . . granting a motion to dismiss certain claims in an
action, while leaving other claims in the action to go forward, is

3. The class defined in the trial court’s order consisted of “[a]ll persons who were
borrowers on loans made by [Ameriquest] or affiliates, and in connection with which
[MIS] purportedly acted as settlement agent, and which loans: (a) were secured by real
property in North Carolina; (b) were disbursed within four years prior to the institu-
tion of this civil action; and (c) were, prior to the date on which the court certifies this
case as a class action, paid off, or foreclosed upon.”
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plainly an interlocutory order”). As a general proposition, only final
judgments, as opposed to interlocutory orders, may be appealed to
the appellate courts. Steele v. Hauling Co., 260 N.C. 486, 491, 133
S.E.2d 197, 201 (1963) (citing Perkins v. Sykes, 231 N.C. 488, 490, 57
S.E.2d 645, 646 (1950)); Goldston v. American Motors Corp., 326 N.C.
723, 725, 392 S.E.2d 735, 736 (1990) (stating that “there is no right of
immediate appeal from interlocutory orders and judgments”). Appeals
from interlocutory orders are only available in “exceptional cases.”
Ford v. Mann, — N.C. App. —, — 690 S.E.2d 281, 283 (2010).
Interlocutory orders are, however, subject to appellate review:

“if (1) the order is final as to some claims or parties, and the trial
court certifies pursuant to [N.C. Gen. Stat.] § 1A-1, Rule 54(b) that
there is no just reason to delay the appeal, or (2) the order
deprives the appellant of a substantial right that would be lost
unless immediately reviewed.”

Currin & Currin Constr., Inc. v. Lingerfelt, 158 N.C. App. 711, 713,
582 S.E.2d 321, 323 (2003) (quoting Myers v. Mutton, 155 N.C. App.
213, 215, 574 S.E.2d 73, 75 (2002), disc. review denied, 357 N.C. 63,
579 S.E.2d 390 (2003)). The appealing party bears the burden of
demonstrating that the order from which he or she seeks to appeal is
appealable despite its interlocutory nature. Jeffreys v. Raleigh Oaks
Joint Venture, 115 N.C. App. 377, 379, 444 S.E.2d 252, 253 (1994). If a
party attempts to appeal from an interlocutory order without showing
that the order in question is immediately appealable, we are required
to dismiss that party’s appeal on jurisdictional grounds. Pasour v.
Pierce, 46 N.C. App. 636, 639, 265 S.E.2d 652, 653 (1980) (citing
Waters v. Qualified Personnel, Inc., 294 N.C. 200, 210, 240 S.E.2d 338,
344 (1978)). As a result, given the interlocutory nature of the order
from which Plaintiff appeals, we are required to determine, before con-
sidering the merits of Plaintiff’s challenges to the trial court’s order,
whether Plaintiff’s appeal is properly before this Court at this time.

B. Substantial Right

Since the order which Plaintiff appeals was not certified for
immediate review pursuant to N.C. Gen. Stat. § 1A-1, Rule 54(b),*

4. An interlocutory order is immediately appealable if the order represents “a
final judgment as to one or more but fewer than all of the claims or parties . . . [,] there
is no just reason for delay[,] and it is so determined in the judgment.” N.C. Gen. Stat.
§ 1A-1, Rule 54(b); see also Embler v. Embler, 143 N.C. App. 162, 164-65, 545 S.E.2d
259, 261 (2001) (citation omitted). The trial court did not certify its order for inter-
locutory review, thus its order is not immediately appealable on this basis.
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Plaintiff is only entitled to interlocutory review of the trial court’s
order in the event that it “ ‘deprives the appellant of a substantial
right.” ” Currin, 158 N.C. App. at 713, 582 S.E.2d at 323 (quoting
Myers, 155 N.C. App. at 215, 574 S.E.2d at 75); see also N.C. Gen. Stat.
§ 1-277(a); N.C. Gen. Stat. § 7A-27(d)(1). In order to determine
whether a particular interlocutory order is appealable pursuant to
N.C. Gen. Stat. §§ 1-277(a) and 7A-27(d)(1), we utilize a two-part test,
with the first inquiry being whether a substantial right is affected by
the challenged order and the second being whether this substantial
right might be lost, prejudiced, or inadequately preserved in the
absence of an immediate appeal. Estate of Redden v. Redden, 179
N.C. App. 113, 116, 632 S.E.2d 794, 797 (2006) (quoting Goldston, 326
N.C. at 726, 392 S.E.2d at 736); see also Blackwelder v. Dep’t of
Human Res., 60 N.C. App. 331, 335, 299 S.E.2d 777, 780-81 (1983). As
a result, the extent to which Plaintiff is entitled to appeal the trial
court’s order hinges upon whether she has established that “delay of
the appeal will jeopardize a substantial right” and “caus[e] an injury
that might be averted if the appeal were allowed.” Embler, 143 N.C.
App. at 165, 545 S.E.2d at 262.

The extent to which an interlocutory order affects a substantial
right must be determined on a case-by-case basis. McCallum v. N.B.
Coop. Extension Serv., 142 N.C. App. 48, 50, 542 S.E.2d 227, 231
(citing Bernick v. Jurden, 306 N.C. 435, 439, 293 S.E.2d 405, 408
(1982)), disc. review denied, 353 N.C. 452, 548 S.E.2d 527 (2001);
Travco Hotels v. Piedmont Natural Gas Co., 332 N.C. 288, 292, 420
S.E.2d 426, 428 (1992) (stating that, “[iln determining which inter-
locutory orders are appealable and which are not, [this Court] must
consider the particular facts of each case and the procedural history
of the order from which an appeal is sought”) (citations omitted). In
making this determination, we take a “restrict[ive] view of the ‘sub-
stantial right’ exception to the general rule prohibiting immediate
appeals from interlocutory orders.? Blackwelder, 60 N.C. App. at 334,

5. North Carolina’s restrictive view of the substantial right exception rests upon
sound policy considerations. The purpose of the general rule against allowing inter-
locutory appeals is the prevention of “fragmentary and premature appeals that unnec-
essarily delay the administration of justice[.]” Bailey v. Gooding, 301 N.C. 205, 209, 270
S.E.2d 431, 434 (1980) (citations omitted); see also Hunter v. Hunter, 126 N.C. App. 705,
708, 486 S.E.2d 244, 245-46 (1997)(stating that “ ‘[a]ppellate procedure is designed to
eliminate the unnecessary delay and expense of repeated fragmentary appeals, and to
present the whole case for determination in a single appeal from the final judgment’ ”)
(quoting Raleigh v. Edwards, 234 N.C. 528, 529, 67 S.E.2d 669, 671 (1951)). As a general
practice, parties should “allow the[ir] case to proceed, and then bring the[ir] issue[s]
before the Court as part of an appeal from the final judgment.” Embler, 143
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299 S.E.2d at 780 (citations omitted). As we previously mentioned,
the appellant must demonstrate the applicability of the substantial
right exception to the particular case before the appellate court. See
generally Jeffreys, 115 N.C. App. at 380, 444 S.E.2d at 254 (stating
that “[i]t is not the duty of this Court to construct arguments for
or find support for appellant’s right to appeal from an interlocutory
order; instead, the appellant has the burden of showing this Court
that the order deprives the appellant of a substantial right which
would be jeopardized absent a review prior to a final deter-
mination on the merits”) (citing GLYK and Assocs. v. Winston-Salem
Southbound Ry. Co., 55 N.C. App. 165, 170-71, 285 S.E.2d 277, 280
(1981)); N.C.R. App. P. 28(b)(4) (providing that an appellant must
include in his or her brief “[a] statement of the grounds for appellate
review[,]” including “citation of the statute or statutes permitting
appellate review” and, in the case of an appeal from an interlocutory
order, “sufficient facts and argument to support appellate review on
the ground that the challenged order affects a substantial right”).

C. Claims

According to clearly-established North Carolina law, a party’s
preference for having all related claims determined during the course
of a single proceeding does not rise to the level of a substantial right.
J & B Slurry Seal Co. v. Mid-South Aviation, Inc., 88 N.C. App. 1, 7,
362 S.E.2d 812, 816 (1987). In J & B Slurry Seal, we discussed the
Supreme Court’s decision in Green v. Duke Power Co., 305 N.C. 603,
290 S.E.2d 593 (1982), stating that:

after Green, simply having all claims determined in one proceed-
ing is not a substantial right. A party has instead the substantial
right to avoid two separate trials of the same “issues”: conversely,
avoiding separate trials of different issues is not a substantial
right. See Porter v. Matthews Enterprises, Inc., 63 N.C. App. 140,
143, 303 S.E.2d 828, 830, disc. review denied, 309 N.C. 462, 307
S.E.2d 365 (1983) (stating Green held avoiding separate trials on
separate issues is not [a] substantial right)[.]

Id. Issues are the “same” if the facts relevant to their resolution over-
lap in such a way as to create a risk that separate litigation of those
issues might result in inconsistent verdicts. Davidson v. Knauff Ins.
Agency, 93 N.C. App. 20, 25, 376 S.E.2d 488, 491, disc. review denied,
324 N.C. 577, 381 S.E.2d 772 (1989). As we explained in Davidson:

N.C. App. at 165, 545 S.E.2d at 262 (citing Yang v. Three Springs, Inc., 142 N.C. App.
328, 542 S.E.2d 666 (2001)).
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when common fact issues overlap the claim appealed and any
remaining claims, delaying the appeal until all claims have been
adjudicated creates the possibility the appellant will undergo a
second trial of the same fact issues if the appeal is eventually suc-
cessful. This possibility in turn “creat[es] the possibility that a
party will be prejudiced by different juries in separate trials ren-
dering inconsistent verdicts on the same factual issue.”

Id. (quoting Green, 305 N.C. at 608, 290 S.E.2d at 596); see also J & B
Slurry Seal, 88 N.C. App. at 9, 362 S.E.2d at 817 (explaining that “the
presence of identical factual issues in both proceedings may produce
inconsistent verdicts and thus an immediate appeal is [] allowed”).

The mere fact that claims arise from a single event, transaction,
or occurrence does not, without more, necessitate a conclusion that
inconsistent verdicts may occur unless all of the affected claims are
considered in a single proceeding. Moose v. Nissan of Statesville,
Inc., 115 N.C. App. 423, 428, 444 S.E.2d 694, 698 (1994). In Moose, a
plaintiff sought compensatory and punitive damages based on a single
automobile accident. Id. We held that, “despite being based on the
same facts,” “there [was] no possibility of inconsistent verdicts” if
plaintiff’s claims were determined in separate proceedings because
“the issues before the jury [would be] separate.” Id. at 428, 444 S.E.2d
at 697-98. In support of this conclusion, we explained that:

Because the issues are separate, there is no possibility of incon-
sistent verdicts should plaintiff prevail on a later appeal. If the
jury at the initial trial determines that defendant was negligent
and plaintiff is therefore entitled to compensation, a retrial on the
issue of punitive damages wherein defendant’s negligence has
already been established, may be won or lost without inconsis-
tency in the verdicts. Should plaintiff lose at trial on the issues of
negligence and proximate cause, he would not be eligible for
recovery based on punitive damages, and a significant amount of
time and effort expended at the appellate level will have been
avoided. Again, there is no possibility of inconsistent verdicts.

Id. at 428, 444 S.E.2d at 698; see also Nguyen v. Taylor, — N.C. App.
—, ——, 684 S.E.2d 470, 474-75 (2009) (stating that, “[w]hile plaintiffs
are correct that all of these claims ultimately arise out of [the same
incident], they are not correct in asserting that this creates a sub-
stantial right based upon the possibility of inconsistent verdicts and
supports this Court’s hearing of an interlocutory appeal[;]” that,
“[a]lthough the facts involved in the claims remaining before the trial
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court may overlap with the facts involved in the claims that have been
dismissed, plaintiffs have failed to show that they will be prejudiced
by the possibility of inconsistent verdicts in two separate proceed-
ings[;]” and that, “[a]ccordingly, plaintiffs have failed to establish that
a substantial right will be lost unless the trial court’s order is imme-
diately reviewed”).

In light of the principle enunciated in Moose and Nguyen, we
must look beyond the fact that Plaintiff’s claims arose out of a single
transaction in order to determine whether the trial court’s order is
immediately appealable. Instead, we must evaluate the specific proof
required to litigate each claim in order to determine whether incon-
sistent verdicts might result in the event that we refrained from con-
sidering Plaintiff’s appeal on the merits at this time.® After conduct-
ing the required analysis, we conclude that Plaintiff is not entitled to
appeal the trial court’s order on an interlocutory basis pursuant to
N.C. Gen. Stat. §§ 1-277(a) and 7TA-27(d)(1).

On appeal, Plaintiff contends that her substantial right to have all
of her claims against First American, each of which alleges the charg-
ing of unreasonable fees, determined in a single proceeding would be
adversely affected were we to refuse to hear her appeal at this time.
More specifically, Plaintiff argues that separately litigating her claims
alleging that First American charged an unreasonable title binder fee,
which survived Defendants’ dismissal motions, and her claims chal-
lenging the reasonableness of the closing fee, the title search fee, the
title clearing fee, the signing fee, and the courier fee, which were not
equally successful in surviving Defendant’s dismissal motions, might

6. The dismissed claims include: (1) claims that various fees represented pay-
ments to a non-lawyer for legal services rendered; (2) claims that various fees
amounted to an unlawful division of fees relating to the provision of legal services
between lawyers and non-lawyers; (3) claims that various fees violated N.C. Gen. Stat.
§ 58-33-85(b) given that Plaintiff did not consent to pay them in advance by means of
a written document; (4) claims that the work leading to the assessment of certain fees
was not properly performed; (5) claims that closing services insurance was issued in
violation of N.C. Gen. Stat. § 58-26-1; and (6) claims that certain fees violated the pro-
hibition set out in N.C. Gen. Stat. § 28-8(d) against the charging of unreasonable third
party fees in connection with the provision of loan-related goods, products, or ser-
vices. On the other hand, the claims still pending before the trial court include: (1)
claims alleging that various fees violated the prohibition set out in N.C. Gen. Stat.
§ 28-8(d) against the charging of unreasonable third party fees charged in connection
with the provision of loan-related goods, products, or services; (2) claims that various
fees were not permitted by the rate schedule that First American had on file with the
Department of Insurance; (3) claims that various fees exceeded the level permitted by
the North Carolina Notary Public Act; and (4) claims that the services associated with
various fees were not actually performed.
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result in inconsistent verdicts. In each of these claims, Plaintiff has
sought to have First American found liable based on a derivative lia-
bility theory. For that reason, the success of each claim depends upon
a finding that First American “was either the principal of, a co-con-
spirator of, or a cooperating participant in MIS’s unfair trade prac-
tices.” As Plaintiff correctly points out, “there will be issues of fact
for trial as to whether or not (and to what extent) MIS was [First
American]’s agent in collecting the ‘title binder,” whether or not MIS
and [First American] agreed to collect the ‘title binder’ fee, and
whether or not [First American] provided assistance to MIS in wrong-
fully collecting the ‘title binder’ fee” that will inevitably be considered
during the litigation of Plaintiff’s claim against First American stem-
ming from the allegedly unreasonable title binder fee. In addition, as
Plaintiff also correctly notes, her claims challenging the reasonable-
ness of the closing fee, the title search fee, the title clearing fee, the
signing fee, and the courier fee “all depend for their viability, as
against [First American], on a finding . . . that MIS was [First
American]’s agent in imposing those fees, that [First American] was a
co-conspirator with MIS in imposing those fees, or that [First
American] actively assisted and authorized MIS’s charging of those
fees.” As a result, Plaintiff reasons that, in the event that one jury
“render[ed] a verdict on the agency relationship, co-conspirator rela-
tionship, or aider/abettor relationship between MIS and [First
American], as to the ‘title binder’ fee,” and that a separate jury makes
a different decision concerning “the issue of [First American]’s liabil-
ity based on agency, conspiracy, or active aid and assistance” relating
to the closing fee, title search fee, title clearing fee, signing fee, and
courier fee, there is a sufficient risk of inconsistent verdicts to sup-
port allowance of an immediate appeal from the trial court’s order.
Plaintiff’s logic is, however, fatally flawed.

As we understand Plaintiff’s claims, First American’s liability
to Plaintiff must be assessed on a fee-specific basis. Even under
Plaintiff’s theory of the case, First American may have acted as MIS’s
principal, conspired with MIS, or otherwise assisted MIS with respect
to one fee without having acted in the same manner with respect to
another. For that reason, a finding that First American is liable to
Plaintiff with respect to the title binder fee would not necessarily be
inconsistent with a finding that First American is not liable as to one
or more of the other fees. As a result, we do not find Plaintiff’s “incon-
sistent verdict” argument relating to First American’s liability for the
charging of different allegedly unreasonable fees to be persuasive.
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In addition, Plaintiff argues that its challenges to the reasonable-
ness of the fees described in its complaint should not be considered
separately because “the fees charged by MIS are alleged to be unrea-
sonable in consideration of the totality of fees charged.” We do not
find this aspect of Plaintiff’s argument persuasive either, since all of
the “unreasonable fee” claims that Plaintiff has lodged against MIS
survived Defendants’ dismissal motions. As a result, the “aggregate
reasonableness” of those fees will be determined by a single jury,
with any subsequent claims against First American relating to these
fees still requiring a fee-by-fee determination of the nature that we
have outlined above. Simply put, Plaintiff has not demonstrated the
existence of a substantial right to have the fee-based claims that she
has asserted against First American litigated in the same proceeding
in which MIS’s liability for the charging of those fees is addressed.
Long v. Giles, 123 N.C. App. 150, 152-53, 472 S.E.2d 374, 375-76 (1996)
(holding that no substantial right is affected when a plaintiff’s claims
based on derivative liability are litigated separately from the claims
that the plaintiff has asserted based on a direct liability theory
because no possibility of inconsistent verdicts exists). Thus, Plaintiff
has not established that there is a risk of inconsistent verdicts based
upon her “cumulative unreasonableness” theory.

Next, Plaintiff appears to contend that separately litigating her
claims alleging the charging of unreasonable fees and her claims
alleging that the work performed in exchange for the payment of
those fees was unlawfully performed by non-lawyers creates a risk of
inconsistent verdicts. In support of this argument, Plaintiff points out
that, in order to resolve both categories of claims, the jury must con-
sider facts relating to the “scope of the work performed” in return for
the payment of the challenged fees. There is, however, a clear differ-
ence in the manner in which these facts will be viewed during the
jury’s consideration of each class of claims. In evaluating the reason-
ableness of the challenged fees, “the scope of the work performed” is
relevant for the purpose of examining the appropriateness of the
amount charged in light of the nature and extent of the work per-
formed and in comparing the fees charged by MIS with those typically
charged for comparable services by other industry participants. On
the other hand, in evaluating Plaintiff’s claims that work was unlaw-
fully performed by non-lawyers, the “scope of the work performed” is
relevant for the purpose of ascertaining whether the work in question
could only have been performed by licensed attorneys in light of the
unauthorized practice statutes, the extent of the work actually per-
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formed by licensed attorneys, and the amount that was paid for the
performance of legal work by non-lawyers. The mere fact that the
“scope of the work performed” is relevant to both classes of claims
does not, standing alone, establish that separate consideration of
these claims creates a risk of inconsistent verdicts given the differ-
ences in the nature of the inquiry that must be conducted as part of
the evaluation of those claims.

As a result, we do not find the arguments advanced in Plaintiff’s
brief and response to Defendants’ dismissal motions with respect to
the appealability issue persuasive.” In addition, our independent
examination of the facts relating to each of the relevant claims has
not satisfied us that there is any danger of inconsistent verdicts stem-
ming from the separate litigation of the dismissed® and remaining?

’ «

7. We are unable to agree with Plaintiff’s argument that Defendants’ “affirmative
defenses may present fact issues that overlap claims dismissed by [the] interlocutory
order and the claims that remain for trial, raising the possibility [of inconsistent ver-
dicts],” since Plaintiff has failed to describe how separate consideration of Plaintiff’s
claims may result in such inconsistent verdicts in light of the affirmative defenses that
Defendants have asserted. In addition, we are not persuaded by Plaintiff’s contention
that all claims arising under N.C. Gen. Stat. § 75-1.1 should be addressed in a single pro-
ceeding given that the extent to which a particular act does or does not constitute an
unfair or deceptive practice is a question of law rather than fact. See Lee v. Keck, 68
N.C. App. 320, 330, 315 S.E.2d 323, 330 (stating that, “[i]n unfair trade practices cases,
the jury need only find whether the defendant committed the acts alleged; it is then for
the court to determine as a matter of law whether these acts constitute unfair or decep-
tive practices in or affecting commerce”) (citing Hardy v. Toler, 288 N.C. 303, 218
S.E.2d 342 (1975)), disc. review denied, 311 N.C. 401, 319 S.E.2d 271 (1984); Budd Tire
Corp. v. Pierce Tire Co., 90 N.C. App. 684, 691, 370 S.E.2d 267, 271 (1988) (stating that
whether an act or practice violates N.C. Gen. Stat. § 75-1.1 is a question of law) (citing
Hoke v. Young, 189 N.C. App. 569, 366 S.E.2d 548 (1988)); Durling v. King, 146 N.C.
App. 483, 487-88, 554 S.E.2d 1, 4 (2001) (stating that “[t]he jury decides whether the
defendant has committed the acts complained of” and that, “[i]f it finds the alleged acts
have been proved, the trial court then determines as a matter of law whether those acts
constitute unfair or deceptive practices in or affecting commerce”) (citations omitted).
In addition, we do not believe that a jury determination that a particular act was or was
not in commerce with respect to one fee is necessarily conclusive on the “in commerce”
issue with respect to a different fee or a different defendant. As a result, we do not
believe that the fact that Plaintiff has asserted multiple claims under N.C. Gen. Stat.
§ 75-1.1 provides any justification for allowing her interlocutory appeal to proceed.

8. The facts relevant to the litigation of the dismissed claims include facts relat-
ing to what, if any, portion of the work associated with the challenged fees was per-
formed by non-lawyers; what, if any, portion of the challenged fee was paid to non-
lawyers; the extent to which Plaintiff did not consent to the assessment of the
challenged fees in advance and in writing; and the quality of the services provided in
exchange for the challenged fees.

9. The facts relevant to the litigation of the remaining claims include facts relat-
ing to the quantity of work performed; the amount charged; the relationship between
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claims. As a result, Plaintiff’s appeal from the trial court’s decision to
dismiss certain of her claims has been taken from an unappealable
interlocutory order.

D. Class Certification

Generally speaking, an interlocutory order denying a request for
class certification is immediately appealable on the theory that it
affects a substantial right. Stetser v. TAP Pharm. Prods. Inc., 165
N.C. App. 1, 10-11, 598 S.E.2d 570, 577-78 (2004) (citations omitted);
Perry v. Cullipher, 69 N.C. App. 761, 762, 318 S.E.2d 354, 356 (1984).
However, as we explained in Stetser, the “general rule[] [is] not dis-
positive,” so that “each interlocutory order must be analyzed to deter-
mine whether a substantial right is jeopardized by delaying the
appeal.” Stetser, 165 N.C. App. at 10-11, 598 S.E.2d at 577-78. Plaintiff
has not cited any case holding that an order partially, as opposed to
completely, denying class certification affected a substantial right
and was, for that reason, appealable on an interlocutory basis.
Defendants, on the other hand, note that “[a]Jn examination of the
cases allowing interlocutory review reveals that in each such case the
trial court denied class certification completely.”

Although Plaintiff argues that, “[i]f a denial of certification is
immediately appealable because it eliminates all class members’
claims, then a partial denial of class certification that eliminates
some members’ claims must likewise be appealable,” we do not find
this argument persuasive. In cases, such as this one, in which a
request for class certification is partially granted, a class is defined
and certain issues are designated for consideration on a class-wide
basis. In light of the fact that an order, such as that at issue here, does
involve a refusal to certify certain issues for consideration in the con-
text of a class action, the class representative may, after final judg-
ment, seek appellate review of that portion of the trial court’s order
refusing class certification on behalf of the proposed class. Based
upon these considerations, we believe that an order partially denying
class certification does not affect a substantial right to the same
extent and in the same manner that an order refusing to certify any
issue for consideration on a class-wide basis does. As a result, the
trial court’s decision to partially deny Plaintiff’s motion for class cer-

the level of the challenged fees and similar fees charged by other industry participants;
Plaintiff’s eligibility for the reissue rate; the nature and extent of Plaintiff’s communi-
cations with Defendants concerning her eligibility for that rate; the identity of the
entity that assessed the signing fee; and the portion of the challenged fees attributable
to the performance of notarial acts.
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tification, like the trial court’s order partially granting Defendants’
motions to dismiss, is not appealable at this time.

III. Conclusion

Thus, for the reasons set forth above, we conclude that Plaintiff

has, in this case, attempted to appeal from an unappealable inter-
locutory order. In light of that fact, we lack jurisdiction over
Plaintiff’s appeal and must dismiss it. Furthermore, we decline
Plaintiff’s invitation to treat its appeal as a petition for certiorari
based on our determination that the general policy principles coun-
seling against entertaining interlocutory appeals outweigh the “public
interest” considerations upon which Plaintiff relies in urging us to
grant certiorari in this case. As a result, Plaintiff’s appeal should be,
and hereby is, dismissed.

APPEAL DISMISSED.

Judges BRYANT and STEELMAN concur.

LYLE G. CUNNINGHAM, WALTER JAMES PENROD, THOMAS R. MELLINGER AND

RONALD S. POWELL, PLAINTIFFS V. CITY OF GREENSBORO, DEFENDANT

No. COA10-584
(Filed 17 May 2011)

1. Cities and Towns— utilities agreement with developers—

not between municipalities—not an annexation agreement

Agreements between a municipality and developers that pro-
vided for extension of water and sewer services in exchange for
a petition for annexation and the payment of fees were not
annexations governed by N.C.G.S. § 160A-58.21 et seq. because
the agreements were not between participating municipalities
and were not annexation agreements as defined by statute.

. Cities and Towns— utilities agreement with developers—

subsequent owners—withdrawal of consent to annexation

Summary judgment was properly granted for plaintiffs where
the original developers entered into annexation agreements with
defendant in exchange for water and sewer services, but the
deeds to lots subsequently sold made no reference to those agree-
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ments. Allowing plaintiffs to withdraw their consent to the
annexation of the properties was not contrary to the literal lan-
guage or the intent underlying N.C.G.S. § 160A-31, the statute gov-
erning voluntary annexation proceedings.

3. Cities and Towns— utilities agreement with developers—
support for annexation—not agreed to by subsequent owners

Defendant was not authorized by N.C.G.S. § 160A-314(a) to
require annexation as a condition for the extension of utility ser-
vices where defendant and the original developers had agreed to
such terms but the deeds to individual lots made no reference to
those agreements. Even if a municipality had the authority to con-
dition the provision of water and sewer services on a customer’s
agreement to support annexation, the record contained no indi-
cation that defendant did so when it connected any individual
customer.

4. Cities and Towns— utilities and annexation agreement
with developers—not covenant running with the land

Summary judgment was properly granted for plaintiffs in an
action arising from agreements between defendant and develop-
ers to extend utilities in exchange for annexation where defend-
ant argued that the agreements were enforceable covenants that
ran with the land.

5. Real Property— implied equitable servitude—not adopted
in North Carolina
The doctrine of implied equitable servitude has not been
adopted in North Carolina and did not apply in an action involving
an attempt to enforce against individual subsequent landowners
an agreement between defendant and developers to extend utilities
service in exchange for annexation.

Appeal by defendant from judgment entered 5 February 2010 by
Judge Edwin G. Wilson in Guilford County Superior Court. Heard in
the Court of Appeals 15 November 2010.

Eldridge Law Firm, P.C., by James E. Eldridge, for Plaintiff-
Appellees.

Office of the City Attorney, by James A. Clark, for Defendant-
Appellant.

ERVIN, Judge.
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Defendant City of Greensboro appeals from an order granting
summary judgment in favor of Plaintiffs Lyle Cunningham, Walter
Penrod, Thomas Mellinger, and Ronald Powell by declaring that the
contractual provisions under which Defendant attempted to annex
Plaintiffs’ properties were unenforceable. On appeal, Defendant
argues that the trial court’s decision contravened various statutory
provisions governing the activities of municipal governments and
that the contractual provisions upon which Defendant relies were
either valid covenants that ran with the land or enforceable equitable
servitudes. After careful consideration of Defendant’s challenges to
the trial court’s order in light of the record and the applicable law, we
conclude that the trial court correctly granted summary judgment in
favor of Plaintiffs and that its order should be affirmed.

I. Factual Background

A. Substantive Facts

The present litigation stems from the parties’ disagreement about
the effect of certain documents executed by Defendant and three real
estate developers, including:

A. [An] October 15, 1997 Agreement between [Defendant]
and Millstream LLC for the Whitehurst development;

B. [A] May 12, 1999 Agreement between [Defendant] and
D.R. Horton, Inc., for the Hartwood development; and

C. [A] July 10, 2000 Agreement between [Defendant] and
Laurel Park, LLC for the Laurel Park development.

These agreements, each of which were entitled “Utility Agreement
and Annexation Petition,” provided that, in exchange for Defendant’s
willingness to extend water and sewer service to the affected devel-
opments, the developers who owned the applicable real property at
that time petitioned for annexation of their development and agreed
to pay fees imposed by Defendant for water and sewer service. In
addition, each utility agreement specified that no vested zoning rights
had been established and that Defendant was authorized to “termi-
nate the water and sewer services” in the event that the annexation
petitions were withdrawn. Finally, each utility agreement stated that
“[t]he conditions contained herein attach to, and shall run with, the
described real property” and provided that the agreement was “bind-
ing upon the heirs, assigns, transferees, and successors in interest of
the Owners and shall, upon execution, be recorded in the Office of
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the Register of Deeds of Guilford County, North Carolina.” Although
the utility agreements were signed by Defendant and by the develop-
ers who owned the property where each subdivision would be
located, and were recorded in the Guilford County Register of Deeds
office, the deeds to individual lots in each affected subdivision,
including the lots subsequently sold to Plaintiffs, made no reference
to the existence of these agreements.

The annexation proceedings at issue here began in 2008, which
was about eight years after the date upon which the last agreement
had been signed. On 18 March 2008, Defendant’s assistant city attor-
ney executed a certificate addressing the sufficiency of the petitions
by which Defendant sought to annex Plaintiffs’ properties in which
she stated that:

Utility Agreement and Annexation Petitions having been
received for the annexation of the properties belonging to D. R.
Horton, Inc.—Greensboro, Millstream, LLC and Laurel Park, LLC,
I submit the following report thereon:

The total number of property owners is three; the number
signing the petitions is three. I, therefore, certify that the peti-
tions are properly signed and are legally sufficient.

Although the assistant city attorney’s certificate asserted that there
were only three property owners in the area to be annexed, the
record shows that, by 2008, lots had been sold to numerous individ-
ual purchasers in each subdivision. As a result, it appears that the cer-
tificate signed by the assistant city attorney was making reference to
the three original developers who signed the utility agreements,
rather than to the current owners of property in the affected areas.

On 1 April 2008, Defendant scheduled a public hearing to discuss
annexation of the areas identified in the annexation petitions con-
tained in the utility agreements. The public meeting was continued
until 7 April 2009, at which time thirty-nine individuals who owned
property within the affected area, including Plaintiffs, submitted
signed Owner’s Withdrawals Of Petition For Annexation in which
they withdrew their consent to the annexation of their properties.
Even so, the City voted, by a 5-4 vote, to adopt an ordinance annex-
ing the affected area on 21 April 2009.

B. Procedural History

On 18 June 2009, Plaintiffs filed a complaint for declaratory judg-
ment in which they challenged the validity of the annexation ordi-
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nance and sought temporary and preliminary injunctive relief
directed against its implementation, a declaration that the annexation
ordinance was null and void, and a declaration of the rights of the
parties under the utility agreements. On 19 June 2009, Judge Ripley E.
Rand temporarily enjoined enforcement of the annexation ordinance
pending a hearing on Plaintiffs’ preliminary injunction motion, which
he set for 29 June 2009. After providing the parties with an opportu-
nity to be heard on 29 June 2009, Judge Catherine C. Eagles denied
Plaintiffs’ request for the issuance of a preliminary injunction.

On 24 August 2009, Defendant filed an answer asserting that the
utility agreements were binding upon all property owners in the
affected subdivisions, including Plaintiffs, and asking that Plaintiffs’
complaint be dismissed. On 21 January 2010, Plaintiffs moved for
summary judgment. After a hearing held on 2 February 2010, the trial
court entered summary judgment in favor of Plaintiffs on 5 February
2010, concluding that:

[SJummary judgment is granted in favor of Plaintiffs against the
Defendant such that the ordinance adopted by Defendant’s gov-
erning body on April 21, 2009 . . . is hereby declared null and void
and . . . the costs of this action be awarded in favor of Plaintiffs
and against Defendant.

Defendant noted an appeal to this Court from the trial court’s order.
II. Legal Analysis
A. Standard of Review

Summary judgment is properly granted “if the pleadings, deposi-
tions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to
any material fact and that any party is entitled to a judgment as a mat-
ter of law.” N.C. Gen. Stat. § 1A-1, Rule 56(c). In the present case,
Defendant does not claim that disputed issues of fact exist, and we
have not discovered any such disputed factual issue during the
course of our own review of the record. As a result, the only remain-
ing question before us is the extent, if any, to which Plaintiffs were
entitled to judgment as a matter of law, an issue which we address
utilizing a de novo standard of review. Ron Medlin Const. v. Harris,
— N.C. —, —, 704 S.E.2d 486, 488 (2010) (“This Court reviews a
trial court’s entry of summary judgment de novo.”) (citation omitted).

B. Withdrawal of Consent to Annexation

The present annexation was undertaken pursuant to N.C. Gen.
Stat. § 160A-31(a), which provides that:
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The governing board of any municipality may annex by ordinance
any area contiguous to its boundaries upon presentation to the
governing board of a petition signed by the owners of all the real
property located within such area. The petition shall be signed by
each owner of real property in the area and shall contain the
address of each such owner.

The annexation petitions at issue here were signed by the original
developers, as part of agreements for the provision of water and
sewer utility service, years before the initiation of the present annex-
ation proceedings. In Conover v. Newton, 297 N.C. 506, 518, 256
S.E.2d 216, 224 (1979), the Supreme Court held that “petitioners may
withdraw at any time up until the governing municipal body has taken
action upon the petition by enacting an ordinance annexing the area
described in the petition.” Although Defendant contends that
Plaintiffs were bound by the language in the utility agreements pre-
cluding the owner or a future property owner from withdrawing his
or her consent to the annexation, Plaintiffs argue that, as property
owners at the time of the actual annexation proceeding, they had the
legal authority to withdraw their consent and that their decision to do
so precluded adoption of the annexation ordinance. As a result, the
ultimate issue before us is the extent, if any, to which Plaintiffs were
legally precluded from withdrawing their consent to the annexation
of their properties.

C. Relevant Statutory Provisions

In seeking to persuade us that Plaintiffs lacked the authority to
withdraw their consent to the annexation of their properties,
Defendant initially contends that the trial court’s decision contra-
venes a number of statutory provisions. Although Defendant’s argu-
ment in reliance on these statutory provisions is not entirely clear,
we understand Defendant’s position to hinge on N.C. Gen. Stat.
§ 160A-58.21 et seq., N.C. Gen. Stat. § 160A-31(a), and N.C. Gen. Stat.
§ 160A-314(a). After a careful review of Defendant’s arguments, we
conclude that the trial court’s decision is not inconsistent with any of
the statutory provisions upon which Defendant relies.

1. N.C. Gen. Stat. § 160A-58.21 et seq.

[1] First, Defendant contends that the trial court’s decision is incon-
sistent with N.C. Gen. Stat. § 160A-58.21, et seq., which “authorize
cities to enter into binding agreements concerning future annexation
in order to enhance orderly planning by such cities as well as resi-
dents and property owners in areas adjacent to such cities.” Pursuant
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to N.C. Gen. Stat. § 160A-58.23, “[t]wo or more cities may enter into
agreements in order to designate one or more areas which are not
subject to annexation by one or more of the participating cities.”
According to Defendants, allowing Plaintiffs to withdraw their con-
sent to the annexation of their properties would be “contrary to the
provisions” of N.C. Gen. Stat. § 160A-58.24, which precludes modifi-
cation of such annexation agreements in the absence of a written
agreement signed by the affected municipalities. The fundamental
problem with Defendant’s reliance on N.C. Gen. Stat. § 160A-58.21
and related statutory provisions is that the annexation agreements
authorized by those statutory provisions must be between participating
municipalities. Obviously, that is not the case in this instance.
Moreover, the utility agreements at issue here are not annexation
agreements as defined in N.C. Gen. Stat. § 160A-58.24(a), since they
do not “[s]pecify one or more participating cities which may not
annex the area or areas described in the agreement.” Instead, the utility
agreements at issue state that Defendant will provide water and
sewer service to the affected developments and will require owners
of property in the affected subdivisions to pay the appropriate fees
for water and sewer service, to petition for the annexation of their
subdivisions, and to refrain from withdrawing their consent to any
subsequent annexation.! The legal relevance of the statutory provi-
sions governing annexation agreements between municipalities to
agreements of the type at issue here is not obvious to us, and
Defendant has not demonstrated that these provisions have anything
to do with the present controversy. As a result, we conclude that the
agreements in question are not annexation agreements governed by
the statutory provisions upon which Defendant relies.2

1. Inits brief, Defendant asserts that, “[w]hen the Plaintiffs purchased their prop-
erties, their lots were subject to all restrictions of record.” According to well-estab-
lished North Carolina law, “a restrictive covenant is not enforceable, either at law or
in equity, against a subsequent purchaser of property burdened by the covenant unless
notice of the covenant is contained in an instrument in his chain of title.” Runyon v.
Paley, 331 N.C. 293, 313, 416 S.E.2d 177, 191 (1992). “A purchaser has such notice
whenever the restrictions appear in a deed or in any other instrument in his record
chain of title.” Hawthorne v. Realty Syndicate, Inc., 300 N.C. 660, 665, 268 S.E.2d 494,
497 (1980). Although Plaintiffs executed affidavits stating that there was no reference
to the pertinent agreement in the deeds to their properties, Defendant has not identi-
fied any document in Plaintiffs’ chains of title that refers to a utility agreement or
asserted that documents evidencing such a reference exist. As a result, Defendant has
failed to establish that Plaintiffs had proper notice of the agreements.

2. In advancing this argument, Defendant contends that the “sole consideration”
it received from the utility agreements was the developers’ agreement to petitions
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2. N.C. Gen. Stat. § 160A-31

[2] Secondly, Defendant argues that the result reached in the trial
court would thwart the purpose of the voluntary annexation statutes
and “run[] contrary to the express purpose of the laws allowing annex-
ation agreements.” We conclude, however, that allowing Plaintiffs to
withdraw their consent to the annexation of the properties is not con-
trary to the literal language of or the intent underlying N.C. Gen. Stat.
§ 160A-31, the statute governing voluntary annexation proceedings.

The agreements at issue here purport to waive, on behalf of
future property owners, any right to withdraw consent to annexation
by Defendant, regardless of the point in time at which Defendant
might seek to annex the subject properties and regardless of the con-
ditions that might exist at that time. In Conover, the Supreme Court
found that various public policy considerations favored allowing indi-
vidual property owners to withdraw their consent to a voluntary
annexation petition:

“It is supposed that second thoughts are apt to be sounder, and
this conviction has led courts to consider the right of withdrawal
favorably, both as a matter of justice to the individual, who is
entitled to apply his best judgment to the matter in hand, and as
sound policy in community and public affairs, where the estab-
lishment of governmental institutions should rest upon mature
consideration rather than be mere unnecessary excrescences
upon the body politic, raised by the whim and fancy of a
few men.” . ..

We think both considerations relied upon in Idol, justice to the
individual and policies favoring the establishment of governmen-
tal institutions only upon mature reflection, are equally applica-
ble to a voluntary annexation petition. The first consideration is
applicable by the very nature of the annexation proceeding

for annexation and that permitting Plaintiffs to exercise their right to withdraw con-
sent from an annexation petition would “deprive [Defendant] of its consideration.”
Wholly aside from the other difficulties that Defendant faces in establishing that vari-
ous statutory provisions preclude Plaintiffs from withdrawing their consent to the
annexation of their properties, the record reflects that Plaintiffs and other property
owners living in the affected subdivisions have been receiving water and sewer service
from Defendant and have either paid the rates that Defendant has charged for that ser-
vice or been subject to disconnection. As a result, to the extent that the consideration
issue is relevant to the proper disposition of this case, we do not believe that Plaintiffs’
withdrawal of consent to annexation deprives Defendant of all benefit from the provi-
sion of utility service to Plaintiffs and other persons receiving utility service in the
affected areas.
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authorized by statute, i.e., voluntary annexation by the consent
of all property owners in the area proposed to be annexed.
Because the annexation of an area by a municipality involves sub-
stantially more extensive consequences and obligations, applica-
tion of the second consideration is even more appropriate than it
was in Idol in which only the establishment of a single-purpose
district was involved.

Conover, 297 N.C. at 516, 256 S.E.2d at 223 (quoting Idol v. Hanes, 219
N.C. 723, 725, 14 S.E.2d 801, 802 (1941)) (emphasis in the original).
Nothing in the literal language of N.C. Gen. Stat. § 160A-31(a) sets any
time limitation within which a petitioning landowner is entitled to
withdraw his or her consent to a proposed voluntary annexation, and
the imposition of such a limitation would be inconsistent with the
policy justifications for allowing such withdrawals enunciated in
Conover. Although Conover was decided in 1979, the General
Assembly has not amended the relevant statutory provisions in the
ensuing three decades in order to eliminate or set limitations upon
the right of property owners to withdraw their consent to a voluntary
annexation petition. “The failure of a legislature to amend a statute
which has been interpreted by a court is some evidence that the leg-
islature approves of the court’s interpretation.” Young v. Woodall, 343
N.C. 459, 462-63, 471 S.E.2d 357, 359 (1996). Thus, we conclude that
allowing Plaintiffs to exercise the right to withdraw their consent to
the annexation petitions at the time at which they attempted to do so
in this case does not violate either the language or the intent of N.C.
Gen. Stat. § 160A-31 or the other statutory provisions governing
voluntary annexations.

Although Defendant acknowledges the Supreme Court’s Conover
decision, it asserts that Conover “speaks only to the premise that the
original petitioners of an annexation petition may withdraw their
consent to annexation prior to action by the responsible government”
and contends that Conover does not constitute any “authority for
allowing subsequent purchasers within the area proposed for annex-
ation to withdraw their consent.” In essence, Defendant appears to
argue that, if property changes hands after the owner has signed an
annexation petition, the new owner may not withdraw his or her con-
sent to the annexation petition. A careful review of Conover provides
no support for this position, since the Supreme Court’s decision never
makes or relies upon a distinction of the type contended for by
Defendant. Thus, Defendant’s argument that Conover does not afford
current property owners the right to withdraw their consent to a vol-
untary annexation petition signed by a prior owner lacks merit.
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Defendant attempts to bolster its argument that late-stage with-
drawals from voluntary annexation petitions are inconsistent with
the controlling statutory provisions by citing Kansas City So. Ry. Co.
v. City of Shreveport, 354 So.2d 1362, cert. denied, 439 U.S. 829, 58
L. Ed. 2d 122, 99 S. Ct. 103 (1978). In Kansas City, the Supreme Court
of Kansas held that various individuals who sought to withdraw their
consent to a proposed voluntary annexation after the municipality
had taken steps to provide municipal services in the affected area
were not entitled to do so, stating that:

“The purpose of such a [voluntary annexation] statute could readily
be thwarted by a few people opposed to the proposition pre-
sented, by inducing a sufficient number of signers to withdraw
their names from the petition and thus take the matter out of the
hands of the governing body where they had been satisfied to
place it before and had permitted favorable action to be taken.”

Kansas City, 3564 So.2d at 1367 (quoting Barbe v. City of Lake Charles,
216 La. 871, 901, 45 So.2d 62, 72 (1949)). However, Conover clearly
establishes that the Supreme Court was aware of and not concerned by
the problem upon which the Supreme Court of Kansas relied:

[T]he statute providing for voluntary annexation requires the sig-
natures of one hundred per cent of the owners of real property in
the area proposed to be annexed. One or more unwilling property
owners are in a position, thereby, to thwart the aspirations of the
majority in a given area who seek voluntary annexation. . . . [T]he
legislature intended voluntary annexation to be accomplished
only upon unanimous consent. Absent statutory prohibition on
the right to withdraw from a voluntary annexation petition after
it has been submitted but final action has not yet been taken
on it, we think the considerations articulated in Idol support
the right of individual petitioners to reconsider their initial
decision and withdraw from the petition at any time before final
action thereupon.

Conover at 516-17, 256 S.E.2d at 223. At bottom, Defendant’s argu-
ment in reliance on N.C. Gen. Stat. § 160A-31 amounts to a contention
that the voluntary annexation process will become unworkable
unless limitations upon the ability of individual property owners to
withdraw their consents to annexation are created. However, no such
limitations appear in the existing statutory provisions relating to vol-
untary annexations, and the creation of such limitations is a matter
for the General Assembly rather than the judicial branch. As a result,
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we are unable to find support for Defendant’s position in N.C. Gen.
Stat. § 160A-31.

3. N.C. Gen. Stat. § 160A-314(a)

[38] Thirdly, in reliance on N.C. Gen. Stat. § 160A-314(a), Defendant
contends that it “is statutorily authorized to require annexation as a
term of its extension of utility services” and asserts that “[a] city may
fix the terms upon which the service may be rendered and its facilities
used.” Although N.C. Gen. Stat. § 160A-314 authorizes municipalities
“to establish and revise from time to time schedules of rents, rates,
fees, charges, and penalties for the use of or the services furnished by
any public enterprise,” it does not address the imposition of condi-
tions such as those posited by Defendant. The numerous cases cited
in Defendant’s brief, such as Fulghum v. Selma and Griffis v. Selma,
238 N.C. 100, 104-05, 76 S.E.2d 368, 371 (1953), Construction Co. v.
Raleigh, 230 N.C. 365, 368-69, 53 S.E.2d 165, 168 (1949), and Town of
Spring Hope v. Bissette, 53 N.C. App. 210, 212-13, 280 S.E.2d 490, 492
(1981), aff'd, 305 N.C. 248, 287 S.E.2d 851 (1982), address a munici-
pality’s right to establish rates for extraterritorial service and make
no reference to any right that a municipality may possess to condition
the provision of water and sewer service on a customer’s consent to
be voluntarily annexed. Even if a municipality has the authority to con-
dition the provision of water and sewer service upon the customer’s
agreement to support annexation of the area served, the record con-
tains no indication that Defendant did so at the time that it connected
any individual customer residing in the affected developments to its
water and sewer facilities. As a result, none of Defendant’s arguments
in reliance upon various statutory provisions have merit.

D. Utility Agreements as Real Covenants

[4] Secondly, Defendant argues that the trial court erred by granting
summary judgment in favor of Plaintiffs on the grounds that the utility
agreements constitute “enforceable covenants that run with the
land.” According to Defendant, the utility agreements satisfy the con-
ditions required for real, rather than personal, covenants and are, for
that reason, enforceable against subsequent purchasers. We do not
believe that this argument has merit.

“A restrictive covenant is defined as a ‘private agreement, usually
in a deed or lease, that restricts the use or occupancy of real property,
especially by specifying lot sizes, building lines, architectural styles,
and the uses to which the property may be put.”” Wal-Mart Stores,
Inc. v. Ingles Mkts., Inc., 158 N.C. App. 414, 420, 581 S.E.2d 111, 116
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(2003) (quoting Hutchens v. Bella Vista Village Prop. Owners Assn.,
Inc., 82 Ark. App. 28, 35, 110 S.W.3d 325, 329 (2003)). Covenants may
be categorized as either real or personal:

Covenants that run with the land are real as distinguished from
personal covenants that do not run with the land. . . . Three essen-
tial requirements must concur to create a real covenant: (1) the
intent of the parties as can be determined from the instruments
of record; (2) the covenant must be so closely connected with the
real property that it touches and concerns the land; and, (3) there
must be privity of estate between the parties to the covenant.

Raintree Corp. v. Rowe, 38 N.C. App. 664, 669, 248 S.E. 2d 904, 907-08
(1978). “We adhere to the rule that a party seeking to enforce a
covenant as one running with the land at law must show the presence
of both horizontal and vertical privity. In order to show horizontal
privity, it is only necessary that a party seeking to enforce the
covenant show that there was some ‘connection of interest’ between
the original covenanting parties, such as, here, the conveyance of an
estate in land.” Runyon, 331 N.C. at 303, 416 S.E.2d at 184-85 (citing
Restatement of Property § 534 (1944)). The Restatement of Property,
which the Supreme Court quoted in Runyon, specifically states with
respect to the “connection of interest” issue that:

The successors in title to land respecting the use of which the
owner has made a promise are not bound as promisors upon the
promise unless

(a) the transaction of which the promise is a part includes a (a)
transfer of an interest either in the land benefited by or in the
land burdened by the performance of the promise; or

(b) the promise is made in the adjustment of the mutual relation
ships arising out of the existence of an easement held by one
of the parties to the promise in the land of the other.

The agreements between the City and the original developers
were clearly not executed in connection with the transfer of real
property. Defendant contends, however, that, “[i]n the present case,
horizontal privity arose when the Agreements between [Defendant]
and the Developers were made in connection with zoning vested
rights, as well as rights-of-way and easements required for
Greensboro to maintain the utilities installed in the Developments.”
Defendant does not, however, cite any record support for this asser-
tion, and we have found none. The utility agreements explicitly state
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that vested zoning rights have not been established with respect to
the affected properties. Although Defendant contends that, “[a]s
exemplified in a plat included as part of the Plaintiffs’ own exhibits to
their complaint, the [utility agreements] also included property inter-
ests to [Defendant], namely rights of way and easements for water,
sewer, roads and drainage,” the page to which Defendant makes ref-
erence is a copy of a preliminary plat for one of the three subdivisions
covered by these agreements. Defendant has not explained how this
preliminary plat could effectively create or transfer property rights in
the development covered by that plat, much less in two developments
not depicted on that document. On the contrary, counsel for
Defendant candidly conceded during oral argument that the record
did not reveal the existence of any easements in the affected devel-
opments and stated instead that it was “common knowledge” that
such easements were necessary in order for Defendant to provide
water and sewer utility service. As a result of the fact that appellate
review is conducted on the basis of the information contained in the
record developed before the trial court and not on the basis of “com-
mon knowledge,” Vassey v. Burch, 301 N.C. 68, 74, 269 S.E.2d 137,
141 (1980) (“It is axiomatic that . . . appellate courts in this State are
bound by the record as certified and can judicially know only what
appears of record.”), we conclude that Defendant has failed to iden-
tify any record evidence tending to show that rights of way, ease-
ments, or other property rights were created or transferred in con-
nection with the utility agreements. Thus, we further conclude that
Defendant has failed to show the existence of horizontal privity, a
necessary prerequisite for the creation of a valid and enforceable real
covenant, so that Defendant’s argument that the utility agreements
constituted enforceable real covenants that run with the land and
bind current property owners is without merit.

E. Equitable Servitude

[6] Finally, Defendant argues that the non-withdrawal provisions of
the utility agreements “are alternatively enforceable as equitable
servitudes” in reliance on the Supreme Court’s decision in Runyon,
331 N.C. at 309, 416 S.E.2d at 188. However, this Court has explicitly
stated that:

Plaintiffs also contend that the doctrine of implied equitable
servitudes applies in this case. Under that doctrine, the owners of
lots in a subdivision in which most of the lots were conveyed sub-
ject to common restrictions, may impose those restrictions
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against persons whose deeds did not include such restrictions,
but who were on notice that such restrictions applied to the lots
in the subdivision. We have not adopted the doctrine of implied
equitable servitudes in North Carolina, although our Supreme
Court has recognized that when an owner of a tract of land sub-
divides it and conveys distinct parcels to separate grantees,
imposing common restrictions upon the use of each parcel pur-
suant to a general plan of development, the restrictions may be
enforced by any grantee against . . . any purchaser who takes land
in the tract with notice of the restrictions.

Harry v. Crescent Resources, Inc., 136 N.C. App. 71, 80-81, 523 S.E.2d
118, 124 (1999) (emphasis added) (citation omitted). Defendant has
made no attempt to distinguish Harry from the factual situation at
issue here, and we see no valid basis for making such a distinction.
According to well-established North Carolina law, “[w]here one panel
of the Court of Appeals has decided the same issue, albeit in a
different case, a subsequent panel of the same court is bound by
that precedent, unless it has been overturned by a higher court.”
In re Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989). As a
result, Defendant’s final challenge to the trial court’s order is also
without merit.

III. Conclusion

Thus, for the reasons set forth above, we conclude that Plaintiffs
were not barred from withdrawing their consent to the annexation
petitions at issue here. “Having concluded that the withdrawals were
valid, we now must consider what legal effect those withdrawals
have on the . . . annexation ordinance adopted [21 April 2009.] The
superior court ruled that the entire ordinance was void, and with this
ruling we agree.” Conover at 518, 256 S.E.2d at 224. As a result, we
conclude the trial court properly granted summary judgment in favor
of Plaintiffs and that its order should be affirmed.

AFFIRMED.

Chief Judge MARTIN and Judge McGEE concur.
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STATE OF NORTH CAROLINA v. DAVID ONEAL TWITTY

No. COA10-1320
(Filed 17 May 2011)

Evidence— subsequent crimes or bad acts—failure to show
prejudice

The trial court did not err in an obtaining property by false
pretenses case by admitting evidence of defendant obtaining
money from other churches. Defendant failed to show how he
was prejudiced by his trial counsel’s failure to object to these
subsequent bad acts that were admissible under N.C.G.S. § 8C-1,
Rule 404(b).

. Criminal Law— prosecutor’s argument—defendant a con

man, liar, and parasite—no contradictory evidence

The trial court did not abuse its discretion in an obtaining
property by false pretenses case by failing to intervene ex mero
motu during the State’s closing argument referring to defendant
as a con man and a liar because these terms accurately described
the offense. Although calling defendant a parasite was unneces-
sary and unprofessional, it did not rise to the level of gross impro-
priety. Further, the prosecutor’s comment that there was no evi-
dence to contradict the State’s evidence was not a reference to
defendant’s right to remain silent.

. False Pretense—obtaining property by false pretenses—

motion to dismiss—sufficiency of evidence

The trial court did not err in an obtaining property by false
pretenses case by denying defendant’s motions to dismiss. The
evidence taken in the light most favorable to the State supported
a conclusion that defendant was telling a false story about his
wife dying in order to elicit sympathy and obtain property.

. Constitutional Law— right to speedy trial—waiver of

review—pro se motion while represented by counsel

The trial court did not deprive defendant of his right to a
speedy trial. Defendant waived appellate review of this issue by
filing pro se motions for a speedy trial while represented by coun-
sel. Further, defendant failed to show actual substantial prejudice
in the delay between his arrest and trial.



IN THE COURT OF APPEALS 101

STATE v. TWITTY
[212 N.C. App. 100 (2011)]

5. Sentencing— aggravated range—findings not required
when also within presumptive range
The trial court did not err in an obtaining property by false
pretenses case by sentencing defendant in the aggravated range
without finding any aggravating factors. Defendant’s sentence
straddling both the presumptive and aggravated ranges did not
create any ambiguity.

Judge STEELMAN concurring in separate opinion.

Appeal by Defendant from judgment entered 15 April 2010 by
Judge Paul Gessner in Alamance County Superior Court. Heard in the
Court of Appeals 13 April 2011.

Attorney General Roy Cooper, by Special Deputy Attorney
General Thomas R. Miller, for the State.

John T. Hall for Defendant.

STEPHENS, Judge.
Procedural and Factual History

On 29 June 2009, Defendant David O’Neal Twitty! was indicted
for obtaining property by false pretense and having attained the sta-
tus of habitual felon. On 20 July 2009, Defendant, acting pro se,
moved for a “speedy trial.” A superseding indictment was returned on
4 January 2010 for the same charge.

The evidence at trial tended to show the following: On 22
February 2009, Defendant presented himself and a man he claimed
was his son to the congregation of Mt. Olive Baptist Church in
Alamance County. He claimed that his wife had died in a car accident
in Greensboro and that he and his son had traveled to Greensboro
from their home in Charleston, South Carolina, to retrieve her pos-
sessions. Defendant stated that he had no food, was almost out of
gas, and had only 75 cents left. Defendant then broke down in tears
and asked church members for money to help him get back to South
Carolina. Moved by Defendant’s story, several members of the con-
gregation gave Defendant money or gas for his car.

Defendant’s story was not true. He lived in Charlotte, not
Charleston, and his only known (ex-)wife was still living and testified

1. Defendant’s middle name is spelled “O’Neal” in his brief and most other docu-
ments in the record on appeal, but spelled without the apostrophe on the judgment
form.
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at trial. Evidence was also presented that Defendant told the same
story later that day to the congregation of nearby Mitchell Chapel
A.M.E. Zion Baptist Church in Pittsboro and on later dates at three
other churches in North Carolina and Virginia. In each case,
Defendant asked for help and received money from sympathetic
church members.

The jury found Defendant guilty of obtaining property by false
pretense and found that he had attained the status of habitual felon.
Defendant was sentenced to 151 to 191 months in prison. Defendant
appeals.

Defendant makes five arguments on appeal: that the trial court
erred in (I) admitting evidence of his obtaining money from other
churches; (I) allowing prosecutorial misconduct during the State’s
closing argument; (III) denying his motions to dismiss; (IV) depriving
him of a speedy trial; and (V) sentencing him in the aggravated range.
As discussed herein, we conclude that Defendant received a fair trial
free of error.

Admission of Rule 404(b) Evidence

[1] Defendant first argues that the trial court erred in admitting evi-
dence of his obtaining money from other churches. We disagree.

Defendant’s arguments on this issue are disjointed, but he
appears to contend that the trial court should not have admitted evi-
dence that Defendant told the same false story to obtain money at
several churches after the incident at Mt. Olive Baptist Church for
which he was charged. Defendant states that, because the evidence
concerned his subsequent bad acts, it was not properly admitted
under Rule 404(b). Defendant also states that the evidence had no
purpose other than “character assassination.”

Under Rule of Evidence 404(b):

Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted
in conformity therewith. It may, however, be admissible for
other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake,
entrapment or accident.

N.C. Gen. Stat. § 8C-1, Rule 404(b) (2009). Rule 404(b) is a rule of
inclusion, allowing the admission of such evidence unless its “only
probative value is to show that the defendant has the propensity or
disposition to commit an offense of the nature of the crime charged.”
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State v. Coffey, 326 N.C. 268, 278-79, 389 S.E.2d 48, 54 (1990) (empha-
sis in original). Evidence of both prior and subsequent bad acts by a
defendant is admissible under Rule 404(b). State v. Hutchinson, 139
N.C. App. 132, 136, 532 S.E.2d 569, 572 (2000). In making a determi-
nation under Rule 404(b), the trial court must consider the similarity
and temporal proximity of the defendant’s other acts. State wv.
Barnett, 141 N.C. App. 378, 389-90, 540 S.E.2d 423, 431 (2000), appeal
dismissed, disc. review denied, 353 N.C. 526, 549 S.E.2d 552,
affirmed, 354 N.C. 350, 554 S.E.2d 644 (2001). However, evidence
admissible under Rule 404(b) can be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice. See N.C.
Gen. Stat. § 8C-1, Rule 403 (2009). This decision is left to the trial
court’s sound discretion. State v. Stager, 329 N.C. 278, 315, 406 S.E.2d
876, 897 (1991).

Here, the trial court admitted evidence, over Defendant’s objec-
tion, that Defendant told a similar false story and asked for money at
numerous churches for the purpose of showing a common plan or
scheme, a purpose permitted under Rule 404(b). As noted above, evi-
dence of subsequent bad acts is treated no differently than evidence
of prior bad acts under Rule 404(b). The subsequent acts here were
highly similar and occurred within a month of the offense for which
Defendant was charged, indicating that the evidence was highly pro-
bative. We thus conclude that the evidence was properly admitted,
and we see no abuse of discretion in the trial court’s determination
that the probative value of this evidence was not substantially out-
weighed by the danger of unfair prejudice to Defendant.

Defendant also states that, to the extent his trial counsel failed to
object to some of the evidence of his subsequent bad acts, he
received ineffective assistance of counsel. However, Defendant does
not make any argument that he was prejudiced by the performance of
his trial counsel, instead simply citing the cases that establish the test
for ineffective assistance. Thus, he cannot show ineffective assis-
tance of counsel. See State v. Braswell, 312 N.C. 553, 562, 324 S.E.2d
241, 248 (1985) (holding that a defendant claiming ineffective assis-
tance of counsel must show that (1) his attorney’s performance was
constitutionally deficient and (2) the deficiency deprived the defend-
ant of a fair trial). Defendant’s arguments are overruled.

Alleged Prosecutorial Misconduct

[2] Defendant also argues that the trial court erred in allowing prose-
cutorial misconduct during the State’s closing argument. We disagree.
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Here, during closing argument, the prosecutor referred to
Defendant as a con man, a liar, and a parasite. Defendant character-
izes these references as prosecutorial misconduct. Defendant did not
object to any of these remarks at trial, but now contends that the trial
court should have intervened ex mero motu.

Appellate courts “will not find error in a trial court’s failure to
intervene in closing arguments ex mero motu unless the remarks
were so grossly improper they rendered the trial and conviction fun-
damentally unfair.” State v. Raines, 362 N.C. 1, 14, 653 S.E.2d 126, 134
(2007) (quotation marks and citations omitted), cert. denied, —— U.S.
——, 174 L. Ed. 2d 601 (2007). “[O]nly an extreme impropriety on the
part of the prosecutor will compel this Court to hold that the trial
judge abused his discretion in not recognizing and correcting ex mero
motu an argument that defense counsel apparently did not believe
was prejudicial when originally spoken.” State v. Mann, 355 N.C. 294,
307, 560 S.E.2d 776, 785 (2002) (citations and quotation marks
omitted), cert. denied, 537 U.S. 1005, 154 L. Ed. 2d 403 (2002).
Further, it is not improper for the State to refer to a defendant in
terms that reflect the offense which has been charged or the evidence
presented at trial. For example, in “a trial for first-degree murder
involving a calculated armed robbery and an unprovoked killing, it
[is] not improper for the State to refer to [the] defendant as ‘cold-
blooded murderer.’ ” State v. Harris, 338 N.C. 211, 229-30, 449 S.E.2d
462, 472 (1994) (also finding no impropriety in the State’s reference to
the defendant as a “doper” where evidence showed that the defend-
ant had a history of drug abuse).

Here, Defendant was charged with obtaining property by false
pretense, an offense which by definition is committed by deceiving or
lying in order to win the confidence of victims. The evidence pre-
sented tended to show that Defendant lied to a church congregation
in order to convince them to give him money. As in Harris, we see no
impropriety in the State’s reference to Defendant as a liar and con
man, as those terms accurately characterize the offense with which
he was charged and the evidence presented at trial. As for the term
“parasite,” this name-calling by the State was unnecessary and unpro-
fessional, but does not rise to the level of gross impropriety. Compare
State v. Matthews, 358 N.C. 102, 111, 591 S.E.2d 535, 542 (2004)
(awarding a new trial for other reasons, but noting in dicta the impro-
priety of references to the defendant as a “monster,” “demon,” “devil,”
“a man without morals” and as having a “monster mind”); State v.
Walters, 357 N.C. 68, 105, 588 S.E.2d 344, 366 (holding the State
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improperly compared the defendant to Hitler), cert. denied, 540 U.S.
971, 157 L. Ed. 2d 320 (2003); State v. Jones, 355 N.C. 117, 132-33, 558
S.E.2d 97, 103-105 (2002) (vacating the defendant’s death sentence
where the State improperly compared the victim to those killed at
Columbine High School and in the Oklahoma City Federal Building
bombing); State v. Smith, 279 N.C. 163, 165-67, 181 S.E.2d 458, 459-60
(1971) (reversing the defendant’s rape conviction where the State
improperly described the defendant as “lower than the bone belly of
a cur dog”).

Defendant also notes that the prosecutor remarked several times
that there was “no evidence to contradict” evidence presented by the
State. Defendant contends that these comments constituted a refer-
ence to his decision not to testify in violation of his rights under the
United States and North Carolina Constitutions. We do not believe
that these comments constituted a reference to Defendant’s right to
remain silent. In addition, it is well established that, on appeal, we
will not consider constitutional arguments not raised and passed on
in the trial court. In re Adoption of Searle, 82 N.C. App. 273, 277, 346
S.E.2d 511, 515 (1986). Because Defendant did not make his constitu-
tional argument regarding his right not to testify below, we will not
consider it here.

Defendant again raises ineffective assistance of counsel based on
his trial counsel’s failure to object to comments of the prosecutor as
an alternative basis to support his position. However, again,
Defendant makes no argument that he was prejudiced by the perform-
ance of his trial counsel, and, thus, he cannot show ineffective assis-
tance of counsel. See Braswell, 312 N.C. at 562, 324 S.E.2d at 248.
Defendant’s arguments are overruled.

Motions to Dismiss

[8] Defendant next argues that the trial court erred in denying his
motions to dismiss. Specifically, Defendant contends that the trial
court erred in (1) failing to dismiss the original indictment after a
superseding indictment was returned, (2) denying his motion to dis-
miss the subsequent indictment because it alleged that Defendant
obtained property by false pretense “from THE CONGREGATION OF
MT. OLIVE BAPTIST CHURCH” which is too vague to sustain a con-
viction, and (3) denying his motion to dismiss where there was insuf-
ficient evidence that he asked for money or made false representa-
tions. We disagree with each of these assertions.
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Defendant was indicted on 29 June 2009 for obtaining property by
false pretense, and a superseding indictment was returned on 4
January 2010 for the same charge. Defendant filed several pro se
motions to dismiss, but none of those requested dismissal of the orig-
inal indictment or argued that the indictment was flawed. At a 13
April 2010 hearing just before trial began, defense counsel stated that
he was “adopting” some of Defendant’s pro se motions, but did not
request dismissal of the original indictment.

Our General Statutes provide, in pertinent part:

If at any time before entry of a plea of guilty to an indictment
or information, or commencement of a trial thereof, another
indictment or information is filed in the same court charging
the defendant with an offense charged or attempted to be
charged in the first instrument, the first one is, with respect to
the offense, superseded by the second and, upon the defend-
ant’s arraignment upon the second indictment or information,
the count of the first instrument charging the offense must be
dismissed by the superior court judge.

N.C. Gen. Stat. § 15A-646 (2009). However,

[a]lthough the better practice and, indeed, the required practice
under the statute is for the trial court to dismiss any prior indict-
ments charging an offense upon the arraignment of the defendant on
a superseding indictment charging the same offense, the failure of the
trial court to do so does not render the superseding indictment void
or defective.

State v. Carson, 320 N.C. 328, 333, 357 S.E.2d 662, 666 (1987).
Accordingly, Defendant’s argument on this issue is overruled.

Prior to trial, Defendant’s counsel moved to dismiss the obtaining
property by false pretense charge, stating:

Specifically, Your Honor, I'm asserting that the congregation of Mt.
Olive Baptist Church is not any proper persons [sic] or group or
entity in which the statute defines as individuals who pursuant to
statute could be victims of obtaining property by false pretense.

Defense counsel and the trial court then engaged in discussion, all of
which focused on whether the relevant statutory language permitted
the offense to be committed against a “congregation.” Section 14-100
of our General Statutes provides, in pertinent part:
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If any person shall knowingly and designedly by means of any
kind of false pretense whatsoever, whether the false pretense is
of a past or subsisting fact or of a future fulfillment or event,
obtain or attempt to obtain from any person within this State any
money, goods, property, services, chose in action, or other thing
of value with intent to cheat or defraud any person of such
money, goods, property, services, chose in action or other thing
of value, such person shall be guilty of a felony[.]

N.C. Gen. Stat. § 14-100(a) (2009). Subsection (c) goes on to offer the
following definition: “For purposes of this section, ‘person’ means
person, association, consortium, corporation, body politic, partner-
ship, or other group, entity, or organization.” N.C. Gen. Stat. § 14-100(c).
The trial court quoted this language from subsection (c) in overruling
Defendant’s motion to dismiss. In his brief, Defendants’ argument is
based on the possibility of double jeopardy and his assertion that the
indictment was “unconstitutionally vague.” However, before the trial
court, Defendant did not make any constitutional argument or assert
either unconstitutional vagueness or risk of double jeopardy. Because
Defendant failed to raise these constitutional arguments at trial, we
will not consider them on appeal. See In re Adoption of Searle, 82
N.C. App. at 277, 346 S.E.2d at 515.

At the close of the State’s evidence, Defendant moved to dismiss,
contending that there was insufficient evidence that Defendant asked
for anything besides “help” or that his representations about his wife
having just died in a car accident were false. Defendant renewed this
motion at the close of all evidence.

We review the denial of a motion to dismiss in a criminal trial to
see “whether there is substantial evidence (1) of each essential element
of the offense charged, or of a lesser offense included therein, and (2)
of [the] defendant’s being the perpetrator of such offense.” State v.
Powell, 299 N.C. 95, 98, 261 S.E.2d 114, 117 (1980) (citation omitted).
“Substantial evidence is such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.” State v. Smith,
300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). “In reviewing chal-
lenges to the sufficiency of evidence, we must view the evidence in
the light most favorable to the State, giving the State the benefit of all
reasonable inferences.” State v. Barnes, 334 N.C. 67, 75, 430 S.E.2d
914, 918 (1993) (citation omitted). The elements of obtaining property
by false pretense are: “(1) a false representation of a subsisting fact
or a future fulfillment or event, (2) which is calculated and intended
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to deceive, (3) which does in fact deceive, and (4) by which one per-
son obtains or attempts to obtain value from another.” State v.
Cronin, 299 N.C. 229, 242, 262 S.E.2d 277, 286 (1980).

Here, the testimony tended to show that Defendant visited
several churches within a period of less than two months, telling a
story that his wife had just died and he lacked the money, food, and gas
to get home. Pastor Shelby Stevens of Mt. Olive Baptist testified that
Defendant told his congregation that his wife had just died, he had
collected her belongings in Greensboro, had little gas and only 75 cents
in his pocket, and had to get home to Charleston. Joan Snyder and
Keith Andrews, members of the congregation, testified that Defendant
said his wife had died in a car accident. Andrews also testified:

Well, I accept the fact that he quoted some scripture. Said he
needed money and his wife had been killed and him [sic] and
Travis was [sic] on the way back to get her belongings and headed
back. And he just give [sic] a heart wrenching story to the fact
that he was crying and needed money.

As a result of hearing Defendant’s story, Andrews gave him some
gasoline.

A number of witnesses offered evidence under Rule 404(b).
Pastor Kenneth Brooks, pastor of the Mitchell Chapel A.M.E. Zion
Baptist Church in Pittsboro, testified that on the afternoon of 22
February 2009, Defendant appeared at his church service and told a
similar story, asking for help, and that the pastor and others had given
him money. Vance Blanton, a member of the Church of Christ of
Sanford, testified that Defendant appeared at that church on 1 March
2009, told members that his wife had died in an accident in Pittsboro,
and he needed gas money; the members gave him at least $80. Pastor
Scott Wilson of Tramway Baptist Church in Sanford testified that on
the first or second Sunday in March 2009, Defendant appeared at his
church: “He said that his wife had died and that he and his son, Travis,
were driving through Pittsboro to try to get some belongings that she
had and that they needed some help.” Wilson gave Defendant money
and gas, and a member of the congregation gave him $100. Lydia
Craven, a member of Culdee Presbyterian Church in West End, testi-
fied that Defendant came to her church in March 2009 and told the
congregation that his wife had been Kkilled in Lee County. Craven and
others gave him money. Cassius Eugene Horton, Jr., pastor of the
Galax First Assembly of God Church in Galax, Virginia, testified that,
on 22 March 2009, Defendant appeared at his church and told the con-
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gregation his wife had been killed in Roanoke, Virginia, and that he
needed gas to get back to his home in North Carolina.

In sum, Keith Andrews specifically testified that Defendant asked
for gas money. Further, Defendant told various congregations, over a
period of two months, that his wife had died in various locations in
North Carolina and in Virginia. This evidence, taken in the light most
favorable to the State and giving the State the benefit of all reason-
able inferences, is substantial evidence which could support a con-
clusion by a reasonable juror that Defendant was telling a false story
about his wife dying in order to elicit sympathy and obtain property.
Defendant’s arguments on this issue are overruled.

Motion for a Speedy Trial

[4] Defendant also argues that the trial court deprived him of a
speedy trial. We disagree.

Defendant was arrested on 24 March 2009 and tried 13 months
later in April 2010. Defendant, pro se, requested a speedy trial by let-
ter filed 20 July 2009 asserting his Sixth Amendment rights under the
United States Constitution, and renewed his request by letter filed 9
December 2009. On 18 February 2010, Defendant moved to dismiss
for failure to grant him a speedy trial, citing both the Sixth
Amendment and N.C. Gen. Stat. § 15A-711(c). On 4 May 2009, the trial
court appointed counsel for Defendant. Defendant’s original counsel
later moved to withdraw, and the trial court appointed replacement
counsel for Defendant on 1 October 2009. Thus, Defendant was rep-
resented by counsel when each of his speedy trial filings was made.
At a 13 April 2010 pretrial hearing, defense counsel stated that he was
“adopting” some of Defendant’s pro se motions, but did not mention
the issue of Defendant’s right to a speedy trial.

“[A] defendant does not have the right to be represented by coun-
sel and to also appear pro se.” State v. Spivey, 357 N.C. 114, 121, 579
S.E.2d 251, 256 (2003) (citation omitted). “Having elected for repre-
sentation by appointed defense counsel, [a] defendant cannot also
file motions on his own behalf or attempt to represent himself. [A
d]efendant has no right to appear both by himself and by counsel.”
State v. Grooms, 353 N.C. 50, 61, 540 S.E.2d 713, 721 (2000) (citing
N.C. Gen. Stat. § 1-11), cert. denied, 534 U.S. 838, 151 L. Ed. 2d 54
(2001). A defendant who files pro se motions for a speedy trial while
represented has “waived appellate review of this issue by failing to
properly raise the constitutional issue in the trial court.” Id. at 62, 540
S.E.2d at 721.
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Even had Defendant not waived his right of appellate review on
this issue, he would not prevail. Under section 15A-711(c), the statute
cited in one of Defendant’s filings,

[a] defendant who is confined in an institution in this State pur-
suant to a criminal proceeding and who has other criminal
charges pending against him may, by written request filed with
the clerk of the court where the other charges are pending,
require the prosecutor prosecuting such charges to proceed pur-
suant to this section.

N.C. Gen. Stat. § 15A-711(c) (2009). This section does not apply to
Defendant, who had no other criminal charges pending against him at
the time he was confined and awaiting trial.

In reviewing a constitutional claim for denial of the right to a
speedy trial, we consider four factors: the length and reason for the
delay, the defendant’s assertion of his right, and any prejudice resulting
from the delay. Spivey, 357 N.C. at 118, 579 S.E.2d at 254. None of
these factors is dispositive, and there is no mandated method of
weighing them. Id. at 118, 579 S.E.2d at 255. Rather, an appellate court
must engage in a balancing test based on the facts of each case. Id.

As to the first factor, the length of delay, no delay is per se deter-
minative of a constitutional violation, but delays approaching one
year have been considered significant enough to trigger an inquiry
into the remaining factors. Id. at 119, 579 S.E.2d at 255. However,
regarding the second factor, the cause of delay, a “defendant has the
burden of showing that the delay was caused by the neglect or will-
fulness of the prosecution.” Id. (emphasis in original). Here,
Defendant made no allegation regarding any cause of the delay in his
pretrial filings. In his brief, Defendant states that his first court-
appointed lawyer was not authorized to represent defendants charged
with class C felonies, such as himself, and that he was not appointed
replacement counsel until October 2009, six months after his arrest.
However, the prosecution does not control appointment of defense
counsel and, thus, Defendant makes no argument that “the delay was
caused by the neglect or willfulness of the prosecution.” Id.

As discussed above, Defendant did not properly assert his right to
a speedy trial, the third factor under Spivey. Regarding the fourth fac-
tor, prejudice, Defendant’s only assertion of prejudice in his brief is
that he was experiencing “anxiety and concern over his charges.”
While minimizing the anxiety and concern of defendants is one of the
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motivations behind the constitutional right to a speedy trial, a “defend-
ant must show actual, substantial prejudice.” Id. at 122, 579 S.E.2d at
257. Our Supreme Court has held that “claims of faded memory and evi-
dentiary difficulties[, being] inherent in any delay[,]” do not establish
actual, substantial prejudice. State v. Goldman, 311 N.C. 338, 345, 317
S.E.2d 361, 365 (1984). Similarly, we conclude that, because most crim-
inal defendants likely experience “anxiety and concern” over their
charges, Defendant here has failed to show actual, substantial prejudice
in the delay between his arrest and trial. This argument is overruled.

Sentencing

[6] Finally, Defendant argues that the trial court erred in sentencing
him in the aggravated range without finding any aggravating factors.
We disagree.

Defendant was convicted of obtaining property by false pretense,
a class C felony, and the trial court sentenced Defendant to 151 to 191
months in prison. A term of 151 months is the top of the presumptive
range for a defendant with a prior record level of V convicted of a
class C felony, and is also listed as the lowest sentence in the aggra-
vated range. Defendant contends that this creates ambiguity and
asserts that he received an aggravated sentence.

We rejected this argument in State v. Ramirez, 156 N.C. App. 249,
576 S.E.2d 714, disc. review dented, 357 N.C. 255, 583 S.E.2d 286,
cert. denied, 540 U.S. 991, 157 L. Ed. 2d 388 (2003), and subsequent
cases, none of which are cited in Defendant’s brief. See State v. Allah,
168 N.C. App. 190, 607 S.E.2d 311, disc. review denied, 359 N.C. 636,
618 S.E.2d 232 (2005); State v. Fowler, 157 N.C. App. 564, 579 S.E.2d
499 (2003). In Ramirez, the defendant asserted that

the trial court erred by imposing sentences which fall into the
aggravated range without finding aggravate[ing] factors. [The]
[d]lefendant admits the trial court sentenced [the] defendant
within the presumptive range, but asserts that because the pre-
sumptive range and the aggravated range overlap, an offender
may not be sentenced within this overlapping range without a
finding that aggravating factors outweigh mitigating factors.
[The] [d]efendant asserts this overlap is a quirk in our sentencing
laws and creates an ambiguity. This argument was also presented
by the defendant in State v. Streeter, 146 N.C. App. 594, 553 S.E.2d
240 (2001), cert. denied, 356 N.C. 312, 571 S.E.2d 211 (2002).
In accord with Streeter, we disagree with [the] defendant’s
argument. In both Streeter and the case at bar, the defendant was
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properly sentenced within the presumptive range. The fact that
the trial court could have found aggravating factors and sen-
tenced [the] defendant to the same term does not create an error
in [the] defendant’s sentence. We hold the statute is not ambigu-
ous, and accordingly find no error.

Id. at 259, 576 S.E.2d at 721. Likewise, here, the fact that Defendant’s
sentence straddles the presumptive and aggravated ranges does not
create any ambiguity, and the trial court did not err in imposing sen-
tence. This argument borders on the frivolous and is overruled.

NO ERROR.
Judge HUNTER, JR., ROBERT N., concurs.
Judge STEELMAN concurs with a separate opinion.

STEELMAN, Judge concurring.

I fully concur with the majority opinion in this case. I write sepa-
rately concerning the appellant’s final argument. It is crystal clear
from the judgment entered by the trial court that the sentence
imposed was from the presumptive range.2 As noted by the majority
opinion, the argument made by counsel has been rejected by this
Court on numerous prior occasions. This argument does not border
on the frivolous; it is totally and completely frivolous. Defendant’s
counsel should be personally sanctioned pursuant to Rule 34(a)(3) of
the North Carolina Rules of Appellate Procedure.

2. Judge Gessner’s judgment stated that he made no written findings because the
prison term was “within the presumptive range of sentences authorized under G.S.
15A-1340.17(c).” Defendant was found to be a prior record level V for felony sentenc-
ing. Based upon the version of N.C. Gen. Stat. § 15A-1340.17 that was in effect on the
date defendant committed the offenses for which he was found guilty, a sentence of a
minimum of 151 months and a maximum of 191 months imprisonment was a permit-
ted sentence from the presumptive range.
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MARK STEVEN HIBSHMAN, PLAINTIFF v. LUDMILLA HIBSHMAN, DEFENDANT

No. COA10-435

(Filed 17 May 2011)

Child Custody and Support— change in custody—failure to
find substantial change of circumstances

The trial court erred by changing custody of the minor children
without first determining there had been a substantial change of
circumstances. The case was remanded.

Appeal by defendant from order entered 21 October 2009 by
Judge Charlie Brown in Rowan County District Court. Heard in the
Court of Appeals 26 October 2010.

Sherrill & Cameron, PLLC, by Carlyle Shervill, for Plaintiff-
Appellee.

Horack, Talley, Pharr & Lowndes, PA., by Elizabeth J. James
and Kary C. Watson, for Defendant-Appellant.

ERVIN, Judge.

Defendant Ludmilla Hibshman appeals from orders changing the
custody of her minor children from Defendant to Plaintiff Mark
Steven Hibshman entered by the trial court on 21 October 2009. On
appeal, Defendant contends, among other things, that she did not
have the ability under North Carolina law to waive the necessity for a
showing of a change in circumstances as a precondition for modifi-
cation of a prior custody order and that the trial court erred by failing
to address the “changed circumstances” issue in reliance on her
agreement not to insist that such a showing be made. After careful
consideration of Defendant’s challenges to the trial court’s orders in
light of the record and the applicable law, we conclude that the trial
court’s orders should be reversed and that this case should be
remanded to the Rowan County District Court for further proceed-
ings not inconsistent with this opinion.

L Factual Background

Plaintiff and Defendant were married in Pennsylvania on 5
September 1998. The couple had two children, a daughter, who was
born in 2000, and a son, who was born in 2003.
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On 10 January 2008, Plaintiff filed a complaint seeking custody of
the children, a divorce from bed and board, child support, post-sepa-
ration support, and alimony. On 6 March 2008, Plaintiff, without pro-
viding any notice to Defendant, took the children and moved back to
Pennsylvania. On 11 March 2008, Defendant filed a motion, which
Judge William C. Kluttz granted on the following day, seeking immedi-
ate temporary custody. On 25 April 2008, the trial court entered a tem-
porary custody order granting the parties joint custody of the children.

In July 2008, the trial court conducted a hearing for the purpose
of addressing child custody issues.! On 14 July 2008, counsel for the
parties orally argued their respective positions to the trial court. At
that time, the trial court and the parties discussed the possibility that
Plaintiff and Defendant would enter into a stipulation addressing
future modification of any custody order that the trial court might
ultimately enter:

THE COURT: But [Defendant has] been willing to say that in
the event I award her custody during the school year that . . .
would be by her agreement and contingent upon her maintaining
the residence, therefore, maintaining [the daughter’s] enrollment
and sometime soon [the son’s] enrollment in the Granite Quarry
School District. Do I hear you correctly on that?

[DEFENSE COUNSEL]: Yes, that would be—we would be
willing—and again, I don’t know if the Court of Appeals says all
kinds of funny things about what a judge can do with custody
orders.

THE COURT: I don’t believe I can mandate that.

[DEFENSE COUNSEL]: And to the . .. extent that you cannot,
we would stipulate, correct?

[DEFENDANT]: Yes.

THE COURT: Now, coming back to how that all links up to
her concession that she’d be willing to . . . have imposed upon her
the requirement she maintain the home, otherwise this thing

1. The transcript of the July 2008 evidentiary hearing has not been provided to
the Court in connection with Defendant’s appeal. However, there is a transcript of the
arguments of counsel relating to the issues before the court as a result of that hearing,
which occurred on 14 July 2008, in the materials that have been presented for pur-
poses of our review.
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unravels, it’s subject to review without further evidence, etcetera,
is an interesting argument.

At the conclusion of the oral argument, the trial court announced cer-
tain findings of fact and then stated that:

[THE COURT:] All right. Based on those Findings of Fact, the
Court concludes that both parents are fit and proper parents to
have custody of their children. Their homes are appropriate and
meet the needs of their children. The Court does find that it
would be in the best interest for [the children] to be in the pri-
mary custody of their mother. And that is going to be by her
agreement with this unusual contingency that is offered, and so
I'd like it to be spelled out in the Findings of Fact. It’s not a stip-
ulation. I resist that word because it's not something that—I
mean, this is—this announcement of judgment is as a result of a
contested hearing and so nothing about this is what you're agree-
ing to, but it creates a burden for her, and so it’s by her agree-
ment—it’s not court mandate—but it’s going to be adopted by the
Court that she will be a primary custodian during the school
year—during the Rowan County school year for [the children] so
long as she maintains residence so that [the daughter] may con-
tinue to be enrolled in Granite Quarry Elementary School. In the
event that cannot be maintained, the matter may be rescheduled
by calendar request and notice of hearing. Without the burden of
proving substantial change of circumstances, the Court may
receive additional evidence to evaluate whether custody during
the school year should continue with defendant or not. Do I
understand that to be your agreement, [Defense Counsel]?

[DEFENSE COUNSEL]: Yes, Your Honor].]

On 5 September 2008, the trial court entered an order granting custody
of the children to Defendant and including the following findings:

9. On March 6, 2008, while the Defendant was at work, the
Plaintiff moved from the marital home, took the children, and
moved to Pennsylvania, all without notice to the Defendant.

10. On March 12, 2008, the Defendant sought and obtained
an immediate custody order . . . placing [the children] in the
immediate custody of the Defendant.

11. A temporary custody hearing was held on March 19,
2008, and an order entered granting the parties shared custody . . .
but requiring the children to remain in school in Rowan County.
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31. Defendant’s home is a fit and proper place for the chil-
dren to reside|.]

32. Plaintiff’s home is a fit and proper place for the children
to reside|.]

48. Both parties are fit and proper persons to have custody
of the minor children.

Based upon these and other findings of fact, the trial court concluded
that “[a]n award of custody as set forth below is in the best interests
of the minor children” and ordered, in pertinent part, that:

1. Defendant is granted primary custody of the minor children
during the school year.

2. Plaintiff is granted primary custody during the summer].]

7. Defendant’s primary custody of the children during the
school year is conditioned on Defendant maintaining a home in
the Granite Quarry Elementary School district, while the children
are still in elementary school. If she does not, this court may
receive additional evidence and this order may be modified with-
out a showing of a substantial change in circumstances.

Above Decretal Paragraph No. 7, the trial court initialed a handwrit-
ten notation that this provision was included “w/consent of
[Defendant.]”

On 17 July 2009, Plaintiff filed a motion seeking a change of cus-
tody. In his motion, Plaintiff alleged that, after Defendant lost her job
in Rowan County, she relocated to Greenville, South Carolina, where
she found other employment. In addition, Plaintiff asserted that,
although the children had relatives near his home in Pennsylvania,
they had no similar family connections in South Carolina. In reliance
on Decretal Paragraph No. 7 of the 5 September 2008 custody order,
Plaintiff requested the trial court to modify its earlier order and
award primary custody of the children to him.

On 9 September 2009, Plaintiff’s motion came on for hearing
before the trial court. Prior to receiving evidence, the trial court
engaged in the following colloquy with counsel for the parties:
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THE COURT: All right. Can I inquire of counsel, is there a
stipulation? We had this pre-trial discussion yesterday. Is there a
stipulation that the evidence presentation will sort of leap-frog
the substantial change test and be considered by the Court on
evaluation of best interest for custody?

[PLAINTIFF’S COUNSEL]: Yes, Your Honor, according to the
prior court order substantial change in circumstances would not
have to be shown, and this would merely be best interest of the
child—children.

THE COURT: Is that a stipulation, Mr. Inge?
[DEFENSE COUNSEL]: Yes, I can live with that stipulation.

At the hearing, Plaintiff testified that he was born and raised in
Pennsylvania and had moved to North Carolina solely because
Defendant had employment there. After Defendant received primary
custody of the children, Plaintiff returned to his home community in
Pennsylvania, which was fairly close to the places where other mem-
bers of his family lived and was where he planned to remain perma-
nently. On cross-examination, Plaintiff agreed that the children had
done well in school while in Defendant’s custody.

Defendant testified that, for the past fifteen years, she had been
employed selling specialized vans that had been converted for use by
handicapped individuals. After being laid off from the job she held at
the time of the earlier custody hearing, Defendant found a job in the
same field that paid a higher salary, offered more prospects for
advancement, and had more flexible hours in Greenville, South
Carolina. As a result, Defendant moved to Simpsonville, South
Carolina, where the children were enrolled in Bethel Elementary
School, an institution that has been designated a National School of
Excellence and that is located two miles from Defendant’s home.
After her separation from Plaintiff, Defendant became involved with
an individual named Will Martinez. As of the date of the 9 September
2009 hearing, Defendant and Mr. Martinez had been dating for about
a year and planned to marry within the ensuing twelve months.
Defendant acknowledged on cross-examination that she had agreed
to remain in Rowan County at the earlier hearing.

After the presentation of evidence, the trial court stated that:

THE COURT: All right. Matter comes on for a modification of
the Order that was entered on September 5th following the trial
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that occurred on July 15th. By stipulation of the parties and con-
sistent with the Order language, the Court convened this hearing
for a best interest determination despite the existence of a cus-
tody order being entered.

Further, by stipulation of the parties, the Findings of Fact
contained and enumerated 1 through 48 in the [56 September 2008]
custody order are incorporated by reference and are received by
this Court in addition to the additional testimony and exhibits
presented this date in the Court’s determination of best interest
of the parties’ minor children|.]

The Court further notes that [the children] are now enrolled
in school having begun the 09-2010 academic year in South
Carolina. [The son] is now a first grader; that [the daughter] is a
fourth grader[, and] . . . both performed exceptionally in school
the last academic year while in primary custody of Ms. Hibshman.

That the exhibits presented by both movant and respondent
are received and incorporated into the Court’s Findings of Fact
and the Court does specifically note that the home continued to
be occupied and maintained by the plaintiff remains a fit and
proper home for Mr. Hibshman and his children.

That the . . . townhome occupied by Ms. Hibshman, located in
Simpsonville, is a three-bedroom, two and-a-half bath rental unit
that she plans to move from and intends to remain within the chil-
dren’s school district upon the sale of the parties’ marital home
here in Rowan County.

That both parents have made formal . . . concrete steps
toward investigating the appropriateness of the schools, and the
Court finds that the school, the campus itself and the school sys-
tem that the children would enroll in in Pennsylvania versus South
Carolina are appropriate and would meet their best interest.

The Court does not find that this evidence supports any find-
ing that Ms. Hibshman has moved to the State of South Carolina
for the specific purpose of frustrating Mr. Hibshman’s court-
ordered custody and/or visitation. She has not moved for that
purpose. In fact, I'll make a specific finding that securing a better
job and the history that she has agreed on more visitation time is
contrary to any position that she has relocated to frustrate Mr.
Hibshman’s court-ordered visitation and custody.
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Mr. Hibshman’s employment remains unchanged [and the]
findings that were previously made remain the findings at this
trial installment.

Ms. Hibshman’s job has changed. The job with Carolina
Mobility [is a] similar job but a position of management that
includes a base salary, bonus, benefits, profit sharing, more flex-
ible hours. She’s been employed in this specific area of auto sales
for 15 years. There are a limited number of dealerships that spe-
cialize in the sale of handicap-accessible vehicles.

Ms. Hibshman is in a relationship with Will Martinez, has
been in that relationship for more than one year, live[d] with this
man for the past seven months. Mr. Martinez is unemployed at
this time and is seeking certification to pursue employment in
insurance].]

All right, so I'll say further, when we tried this case and I
heard extensive evidence from each of you in July, . . . it was a
close case in my estimation[, and] . . . [i]t’s still a close case.

And so this is the Order of the Court. The motion to modify
the custody order entered on September 5, 2008 is granted. I find
that the best interest will be served by placing primary custody
during the school year with the plaintiff, Mr. Hibshman and pri-
mary custody during the summer months with the defendant, Ms.
Hibshman.

On 21 October 2009, the trial court entered an order, consistent with
the statements that it made in open court, changing primary custody
of the children from Defendant to Plaintiff. In the preamble to its
order, the trial court stated that:

The subject of this hearing is a Motion for Change of Custody
filed by the Plaintiff on July 17, 2009 invoking paragraph seven of
the decree of the July 15, 2008 order that stated “Defendant’s pri-
mary custody of the children during the school year is condi-
tioned on Defendant maintaining a home in the Granite Quarry
Elementary school district while the children are still in elemen-
tary school. If she does not, this court may receive additional evi-
dence and this order [may be] modified without a showing of a
substantial change in circumstances.” This matter comes on for a
modification of the order that was entered on September 5, 2008
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following a trial that occurred on July 15, 2008 by stipulation of
the parties and consistent with the order language mentioned
above the court hereby convened this hearing for a best interest
determination despite the existence of a custody order previously
entered.

After making findings of fact that were essentially identical to those
announced in open court, the trial court concluded as a matter of law
that:

1. That the Court has jurisdiction over the subject matter and the
parties of this action.

2. That both Plaintiff and Defendant are fit and proper persons to
exercise care, custody and control of the minor children.

3. That it is in the best interest of the minor children that custody
be modified to provide that the Plaintiff, Mr. Hibshman, have
primary custody during the school year and the Defendant,
Ms. Hibshman having primary custody during the summer.

4. That it is in the best interest of the minor children that the
remaining specific periods with the non-custodial parent
remain as they were under the prior order.

Based on these findings and conclusions, the trial court granted
Plaintiff primary custody of the children during the school year.
Defendant noted an appeal to this Court from the trial court’s orders.

II. Legal Analysis

A. Standard of Review

According to N.C. Gen. Stat. § 50-13.7(a), “an order of a court of
this State for custody of a minor child may be modified or vacated at
any time, upon motion in the cause and a showing of changed cir-
cumstances by either party or anyone interested.”

The trial court has the authority to modify a prior custody order
when a substantial change in circumstances has occurred, which
affects the child’s welfare. The party moving for modification
bears the burden of demonstrating that such a change has
occurred. The trial court’s order modifying a previous custody
order must contain findings of fact, which are supported by sub-
stantial, competent evidence. “The trial court is vested with
broad discretion in cases involving child custody,” and its deci-
sion will not be reversed on appeal absent a clear showing of
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abuse of discretion. In determining whether a substantial change
in circumstances has occurred[, “c]ourts must consider and
weigh all evidence of changed circumstances which effect or will
affect the best interests of the child, both changed circumstances
which will have salutary effects upon the child and those which
will have adverse effects upon the child. In appropriate cases,
either may support a modification of custody on the ground of a
change in circumstances.”

Karger v. Wood, 174 N.C. App. 703, 705-06, 622 S.E.2d 197, 200 (2005)
(citing Shipman v. Shipman, 357 N.C. 471, 473-74, 586 S.E.2d 250,
253 (2003), and quoting Pulliam v. Smith, 348 N.C. 616, 619, 624-25,
501 S.E.2d 898, 899, 902 (1998)), appeal dismissed, 360 N.C. 481, 630
S.E.2d 665 (2006). As a result, “once the custody of a minor child is
judicially determined, that order of the court cannot be modified until
it is determined that (1) there has been a substantial change in cir-
cumstances . . . affecting the welfare of the child; and (2) a change in
custody is in the best interest of the child.” Dobos v. Dobos, 111 N.C.
App. 222/ 226, 431 S.E.2d 861, 863 (1993) (quoting Ramirez-Barker v.
Barker, 107 N.C. App. 71, 77, 418 S.E.2d 675, 678 (1992), disapproved
on other grounds by Pulliam. 348 N.C. at 620, 501 S.E.2d at 900), dis-
approved on other grounds by Pulliam, id.

This Court has held that “the trial court commit[s] reversible
error by modifying child custody . . . absent any finding of substantial
change of circumstances affecting the welfare of the child.” Jackson
v. Jackson, 192 N.C. App. 455, 459, 665 S.E.2d 545, 5648 (2008). See
also, e.g., Lewis v. Lewis, 181 N.C. App. 114, 118, 638 S.E.2d 628, 631
(2007) (holding that “it was error for the court to modify the existing
consent order as to custody when it concluded, at the same time, that
there had not been any substantial change in circumstances.”). “A
determination of whether there has been a substantial change of cir-
cumstances is a legal conclusion, which must be supported by ade-
quate findings of fact.” Armstrong v. Droessler, 177 N.C. App. 673,
678, 630 S.E.2d 19, 22-23 (2006) (citing Garrett v. Garrett, 121 N.C.
App. 192, 197, 464 S.E.2d 716, 720 (1995), disapproved of on other
grounds by Pulliam, id.).

[B]efore a child custody order may be modified, the evidence
must demonstrate a connection between the substantial change
in circumstances and the welfare of the child, and flowing from
that prerequisite is the requirement that the trial court make find-
ings of fact regarding that connection. . . . [Where] the effects of
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the change on the welfare of the child are not self-evident and
therefore necessitate a showing of evidence directly linking the
change to the welfare of the child[,] . . . our appellate courts have
required a showing of specific evidence linking the change in cir-
cumstances to the welfare of the child.

Shipman, 357 N.C. at 478, 586 S.E.2d at 255-56 (citing Carlton v.
Carlton, 145 N.C. App. 252, 262, 549 S.E.2d 916, 923 (Tyson, J., dis-
senting), rev’d per curiam per dissent, 354 N.C. 561, 557 S.E.2d 529
(2001), cert. denied, 536 U.S. 944, 153 L. Ed. 2d 811, 122 S. Ct. 2630
(2002)) (other citation omitted).

B. Substantial Change of Circumstance

On appeal, Defendant argues that the trial court erred by failing
to determine whether a substantial change of circumstances justified
changing the custody of the minor children. Defendant claims that
the trial court was required to demonstrate the existence of a sub-
stantial change in circumstances before changing primary custody of
the children from Defendant to Plaintiff and that the “changed cir-
cumstances” requirement could not be lawfully waived by either
party or omitted by the trial court. We believe that Defendant’s argu-
ment has merit.

The record clearly demonstrates that the trial court’s initial cus-
tody order rested on a conclusion that it was in the children’s best
interest for Defendant to have primary custody, with this determina-
tion “conditioned on [her] maintaining a home in the Granite Quarry
Elementary School district, while the children are still in elementary
school.” The trial court’s initial custody order further provided that, if
Defendant failed to remain a resident of the Granite Quarry school
zone, the trial court “may receive additional evidence and this order
may be modified without a showing of a substantial change in cir-
cumstances,” with a handwritten notation near this provision indicat-
ing that Defendant consented to its inclusion. At the second custody
hearing, the trial court explicitly stated that it was not considering
whether a substantial change of circumstances warranting a change
in custody had occurred, with this determination resting on the
waiver provision contained in the original custody order.

The extent to which the trial court was authorized to order a
change in the custody of the minor children without a showing of
changed circumstances in reliance on Defendant’s stipulation hinges
upon an analysis of the language and purpose of N.C. Gen. Stat.
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§ 50-13.7, including the nature of the interest or interests protected by
that statutory provision. The Supreme Court has observed that,
“[u]nfortunately, child custody disputes are often hotly-contested,
bitter affairs in which the innocent children in issue suffer as con-
fused and unwilling pawns.” In re Custody of Peal, 305 N.C. 640, 645,
290 S.E.2d 664, 667 (1982). N.C. Gen. Stat. § 50-13.7 checks this ten-
dency toward contentious litigation by limiting the circumstances
under which the custody of a child, once established, is subject to
being changed. This Court has emphasized that:

“The welfare of the child in controversies involving custody is the
polar star by which the courts must be guided in awarding cus-
tody.” “In a custody modification action, even one involving a par-
ent, the existing child custody order cannot be modified [unless]
. . . the party seeking a modification [first shows] that there has
been a substantial change in circumstances affecting the welfare
of the child[.]”2

Warner v. Brickhouse, 189 N.C. App. 445, 451, 658 S.E.2d 313, 317
(2008) (quoting Thomas v. Thomas, 259 N.C. 461, 467, 130 S.E.2d 871,
876 (1963), and Johnson v. Adolf, 149 N.C. App. 876, 878, 561 S.E.2d
588, 589 (2002)). In addition, the Warner Court noted that:

Our Supreme Court articulated the following purpose for this
rule: “A decree of custody is entitled to such stability as would
end the vicious litigation so often accompanying such contests,
unless it be found that some change of circumstances has
occurred affecting the welfare of the child so as to require modi-
fication of the order. To hold otherwise would invite constant lit-
igation by a dissatisfied party so as to keep the involved child
constantly torn between parents and in a resulting state of tur-
moil and insecurity. This in itself would destroy the paramount
aim of the court, that is, that the welfare of the child be promoted
and subserved.”

Warner, 189 N.C. App. at 451-52, 6568 S.E.2d at 317-18 (quoting
Shepherd v. Shepherd, 273 N.C. 71, 75, 159 S.E.2d 357, 361 (1968)).

2. “The statutory language does not use the word ‘substantial’ in describing
change of circumstances nor does the statute use the phrase ‘affecting the child’s wel-
fare.” Both ‘substantial’ and ‘affecting the child’s welfare’ have been added by judicial
decisions and represent a commonsense interpretation of the legislative intent.”
Pulliam, 348 N.C. at 629, 501 S.E.2d at 905 (Justice Orr, concurring). Thus, “under N.C.
Gen. Stat. § 50-13.7(a), ‘changed circumstances’ means a ‘substantial change of cir-
cumstances affecting the welfare of the child[.]’” Correll v. Allen, 94 N.C. App. 464,
468, 380 S.E.2d 580, 583 (1989) (citation omitted).
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Finally, this Court has held that:

Since, there is a statutory procedure for modifying a custody
determination, a party seeking modification of a custody decree
must comply with its provisions. There are no exceptions in
North Carolina law to the requirement that a change in circum-
stances be shown before a custody decree may be modified.

(emphasis added). Bivens v. Cottle, 120 N.C. App. 467, 469, 462 S.E.2d
829, 831 (1995), disc. review improvidently granted, appeal dis-
maissed, 346 N.C. 270, 485 S.E.2d 296 (1997). As a result, according to
well-established North Carolina law, the “requirement of substantial
change is an effort to lend ‘such stability as would end the vicious
litigation so often accompanying such contests[.]’ ” Ellenberger v.
Ellenberger, 63 N.C. App. 721, 724, 306 S.E.2d 190, 191 (1983) (quoting
Shepherd 273 N.C. at 75, 159 S.E.2d at 361), rev’d in part on other
grounds, 309 N.C. 631, 308 S.E.2d 714 (1983). For that reason, a
“court’s discretion in child custody and visitation cases is limited by
the well[-]established legal standard for modification of custody and
visitation orders.” Benedict v. Coe, 117 N.C. App. 369, 378, 451 S.E.2d
320, 325 (1994), disapproved of on other grounds by Pulliam, id.

“Waiver is ‘an intentional relinquishment or abandonment of a
known right or privilege.” Almost any right may be waived, so long as
the waiver is not illegal or contrary to public policy.” Medearis v.
Trustees of Meyers Park Baptist Church, 148 N.C. App. 1, 10, 558
S.E.2d 199, 206 (2001) (quoting Johnson v. Zerbst, 304 U.S. 458, 464,
82 L. Ed. 1461, 1466, 58 S. Ct. 1019, 1023 (1938), overruled in part on
other grounds by Edwards v. Arizona, 451 U.S. 477, 68 L. Ed. 2d 378,
101 S. Ct. 1880 (1981), and citing Clement v. Clement, 230 N.C. 636,
639, 55 S.E.2d 459, 461 (1949)), disc. review denied, 355 N.C. 493, 563
S.E.2d 190 (2002). A careful analysis of the language of N.C. Gen. Stat.
§ 50-13.7, coupled with statements made in numerous cases inter-
preting its provisions, inevitably leads us to the conclusion that (1)
the requirement set out in N.C. Gen. Stat. § 50-13.7 to the effect that
a child custody order may only be modified upon a proper showing,
is not a personal right possessed by a litigant, but is instead a legisla-
tively mandated limitation on the authority of the courts to modify
prior custody orders and that, (2) if the necessity to show a substan-
tial change of circumstances were to be treated as an individual right
possessed by a parent rather than as a rule intended to protect the
affected child, such an interpretation would be completely inconsis-
tent with the clear emphasis of the Supreme Court and this Court



IN THE COURT OF APPEALS 125

HIBSHMAN v. HIBSHMAN
[212 N.C. App. 113 (2011)]

upon the purposes served by the “changed circumstances” require-
ment. As a result, we conclude that Defendant did not have the abil-
ity to “waive” the requirement that the trial court find a substantial
change in circumstance before modifying a prior custody order, so
that the trial court erred by failing to address the “changed circum-
stances” issue at the time that it awarded Plaintiff custody of the par-
ties’ children.3

III. Conclusion

Thus, for the reasons discussed above, we conclude that the trial
court erred by changing the custody of the minor children, without
first determining that there had been a substantial change of circum-
stances. Having reached this result, we need not address Defendant’s
remaining challenges to the trial court’s order. As a result, the trial
court’s order is reversed and this matter is remanded to the Rowan
County District Court for further proceedings not inconsistent with
this opinion.

REVERSED and REMANDED.

Judges BRYANT and STEELMAN concur.

3. The same logic renders Plaintiff’s reliance on the doctrine of equitable estop-
pel unavailing. Although the doctrine of equitable estoppel exists to prevent “a party
from asserting a legal claim or defense which is contrary to or inconsistent with his
prior actions or conduct,” Godley v. County of Pitt, 306 N.C. 357, 360, 293 S.E.2d 167,
169 (1982), for the purpose of “ ‘protect[ing] the integrity of the courts and the judicial
process,’ ” Gore v. Myrtle/Mueller, 362 N.C. 27, 33, 6563 S.E.2d 400, 405 (2007), quoting
State v. Taylor, 128 N.C. App. 394, 400, 496 S.E.2d 811, 815, aff’d per curiam, 349 N.C.
219, 504 S.E.2d 785 (1998), and “promot[ing] fairness between the parties,” Whitacre
P’ship v. Biosignia, Inc., 358 N.C. 1, 17, 591 S.E.2d 870, 881 (2004), we do not believe
that the conduct of one person can equitably estop the effectuation of legal principles
intended to protect someone else. Since, as we have noted in the text, the purpose of
the “changed circumstances” requirement is to protect the child rather than the par-
ents, we do not believe that the doctrine of equitable estoppel can be invoked to jus-
tify upholding the trial court’s decision to refrain from making the required “changed
circumstances” determination.
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PHILIPPE WHITE, anp WirE, ELIZABETH S. WHITE, PeTITIONERS V. ROBERT LEROY

o

FARABEE, UnNMARRIED; RICHARD EUGENE RASBERRY, AND SPOUSE, IF ANY;
HOSEA R. RASBERRY, UnMARRIED; CHARLES ALBERT ISLEY, JR., AND SPOUSE, IF
ANY; ERNEST LEMELL ISLEY, AND SPOUSE, IF ANY; WILLIAM CECIL DOUGLAS
ISLEY, anp Wirg, CECELIA ISLEY; RALPH MALCOLM POLLARD, UNMARRIED;
EDWINA M. DELONEY, UnmARrIED; FREDERICK A. SMITH, aNnD WIFE, BERTHA
M. SMITH; PATRICIA S. DAY, anp HusBanDp, JOHN W. DAY; JOYCE L. BRASWELL
LIVINGSTON, UNMmARRIED; KENNETH E. WHITESIDE, anp Wirg, JOAN D.
WHITESIDE; STEPHANIE MARIE SIMMONS, UNMARRIED; RICARDO
BENNERMAN, UNMARRIED; BRENT F. KING, TrusTEE; UNITED GENERAL
MORTGAGE CORPORATION, NoTEHOLDER; PROPERTY MANAGEMENT
SERVICES, INC., JunGMENT CREDITOR; UNITED STATES OF AMERICA,
LIENHOLDER; AND ANY PERSONS AND THEIR SPOUSES, FIRMS OR CORPORATIONS WHO MAY
HAVE ACQUIRED ANY INTEREST BY ASSIGNMENT, TRANSFER, SALE, WILL, DEVISE, BEQUEST
OR LAWS OF DESCENT AND DISTRIBUTION OR IN ANY MANNER WHATSOEVER, BY, THROUGH,
OR UNDER CEOLA ELIZABETH SMITH (SPECIFICALLY INCLUDING BuT NOT LIMITED TO
THOSE ACQUIRING SUCH AN INTEREST BY, THROUGH, OrR UNDER OZELLA J. SMITH
RASBERRY, CHARLOTTE BEATRICE SMITH POLLARD, LEWIS E. SMITH, CARL SHEPARD, WADE
SHEPARD AND/OR BOY SMITH, BORN AUGUST 4, 1917), RESPONDENTS

No. COA10-1213
(Filed 17 May 2011)

Appeal and Error— interlocutory orders and appeals—
adverse possession—all interests not resolved

An order addressing the property interests of some of the par-
ties to an adverse possession claim was interlocutory, but the
appeal was nevertheless heard, where there were overlapping
factual issues between the claims being appealed and those left
to be determined in a partition action.

Adverse Possession— color of title—execution and deliv-
ery of deeds

The trial court erred by finding that some of the respondents
had acquired title by adverse possession under color of title
where four groups of relatives who had been paying property
taxes on family property assumed they were the proper owners
and exchanged reciprocal deeds dividing the property. Although
the date inscribed at the top of the deeds was more than seven
years prior to the action, some of the deeds were not signed, and
therefore not delivered, until less than seven years before
the action.

Appeal by petitioners from order entered 21 April 2010 by Judge

Ronald E. Spivey in Guilford County Superior Court. Heard in the
Court of Appeals 7 March 2011.
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Robertson, Medlin & Bloss, PLLC, by John F. Bloss, for peti-
tioner-appellants.

Land Loss Prevention Project, by Mary E. Henderson and
Jeffrey M. Jandura, for Patricia Day and Kenneth and Joan
Whiteside respondent-appellees.

Tuggle Duggins & Meschan, PA, by John R. Barlow, II, and
Michael S. Fox, for Natasha Braswell respondent-appellee.

McCULLOUGH, Judge.

Petitioners appeal from an order entered by the trial court in
favor of respondents, finding that each of the four respondents had
acquired title to portions of a certain piece of real property by adverse
possession under color of title. After careful review, we reverse.

I. Background

On 22 June 1961, Ceola Elizabeth Smith (“Ceola”) died intestate
seized of a 70-acre parcel of real property located in Guilford County,
North Carolina (“the Ceola Smith Property”). The Ceola Smith
Property is undeveloped, having only a single driveway and no habit-
able buildings. In the years following Ceola’s death, certain of her
grandchildren continued to pay the taxes on the Ceola Smith
Property. These grandchildren, comprising four groups of relatives,
were: (1) respondents Patricia Day (“Day”) and her husband, John
Day (collectively “the Days”l); (2) respondents Frederick Smith, Jr.
(“Smith”) and his wife, Bertha Smith (collectively, “the Smiths”); (3)
Joyce Livingston (“Livingston”); and (4) respondents Edwina Deloney
(“Deloney”) and Ralph Malcolm Pollard (“Pollard”).

Eventually, these four groups of family members decided to vol-
untarily divide the Ceola Smith Property into four tracts, each owned
by one of the four groups of relatives that had been paying one-fourth
of the property taxes on the Ceola Smith Property since Ceola’s
death. Despite their awareness of multiple other heirs of Ceola, these
four groups of relatives assumed they were the only proper owners of
the Ceola Smith Property by virtue of having paid all of the property
taxes in the years following Ceola’s death. Accordingly, in June 1998,
these four groups of relatives collectively hired a surveyor to divide
the Ceola Smith Property into four approximately equal parcels, and
employed a lawyer to prepare four reciprocal deeds for those parcels.

1. At the time of trial John Day was deceased.
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One such reciprocal deed granted the Days an 18.69-acre parcel
of the Ceola Smith Property (the “Day tract”). On 4 October 2004, the
Days conveyed a 2.00-acre portion of this parcel (the “Whiteside
tract”) to Day’s daughter and son-in-law, respondents Joan and
Kenneth Whiteside (“the Whitesides”). Another such reciprocal deed
granted Livingston a 20.00-acre parcel of the Ceola Smith Property
(the “Livingston tract”). Livingston died intestate on 12 January 2002,
and one of her four children, respondent Natasha Braswell
(“Braswell”), now claims ownership of the Livingston tract on behalf
of her mother’s estate.

The four reciprocal deeds all state on their face that they were
“made” on 15 December 1998. Day testified during trial that she and her
brother, Smith, picked up the unsigned deeds from the preparing
lawyer’s office some time in December 1998. At one point, Day testified
she signed the deeds on that day, after picking them up from the lawyer’s
office. Day then mailed the deeds for signature to Livingston, Deloney,
and Pollard, each of whom lived at different locations in New Jersey.

The signed deeds, bearing the signatures of Livingston, Deloney,
and Pollard, were then returned to Day by mail. Upon receipt, Day
and the remaining parties to the deeds—her husband John Day and
the Smiths—took the deeds to a notary in Guilford County. Day then
testified that she and her husband and the Smiths all signed the four
deeds before the notary on 1 March 1999 and vouched for the authen-
ticity of the absent parties’ signatures. The deeds were then signed
and acknowledged by the notary on 1 March 1999, and thereafter
recorded at the courthouse.

Prior to the actions by these four groups of family members, in
August 1992, petitioner Philippe White (“White”) and his wife,
Elizabeth White (collectively, “petitioners”), purchased the interest of
Nancy Louise Glanz (“Glanz”) in several tracts of land, including an
undivided tenant-in-common interest in the Ceola Smith Property.
When petitioners purchased Glanz’s interest in the Ceola Smith
Property, they knew that they were purchasing a percentage interest
in the entire 70-acre tract, but they did not know at the time the
precise percentage of ownership that they were buying. The special
warranty deed evidencing the conveyance to petitioners of Glanz’s
interest in the Ceola Smith Property and the contiguous tracts was
recorded on 7 October 1992. White initiated a title search to deter-
mine his percentage interest in the Ceola Smith Property, but due to
the complexity of ownership by multiple heirs and the costs involved,
White suspended the search before getting an answer.
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In June 2003, White hired an attorney to try to ascertain the own-
ership interests in the Ceola Smith Property. Upon studying the tax
maps and records, White had discovered the attempted division of
the Ceola Smith Property by the four groups of family members.
Upon White’s request, Day attended a meeting with White and his
attorney regarding the ownership interests of the Ceola Smith
Property. Day testified she refused to argue about the property inter-
ests at the meeting because she had a deed to her parcel and there-
fore “knew [she] owned it.” During the meeting, White made notes
listing the names of Ceola’s heirs that may have an interest in the
Ceola Smith Property for follow-up.

Petitioners initiated the present action by filing a verified petition
for partition in Guilford County Superior Court on 30 January 2006.
The petition asks that the trial court determine the proportionate
interests of the petitioners and the many various respondents and to
then partition the property accordingly. On 2 March 2006, respon-
dents Day and her husband and the Whitesides filed a response to the
petition for partition. In their response, Day and the Whitesides
asserted a counterclaim, alleging that they had acquired all right, title,
and interest in 18.69 acres of the Ceola Smith Property by adverse
possession under color of title. On 8 February 2008, respondent
Braswell filed a response to the petition for partition denying the title
of petitioners.

The parties stipulated prior to trial that the family members who
executed the reciprocal deeds in 1998 were not the complete and
proper heirs to the Ceola Smith Property—only Deloney, Pollard, and
Livingston actually owned any interest in the Ceola Smith Property at
that time. Prior to executing the reciprocal deeds, the Days and the
Smiths had no actual interest in the Ceola Smith Property. Unknown
to them at the time the reciprocal deeds were executed, the father of
Day and Smith had deeded his interest in the Ceola Smith Property to
some of the other family members, thereby eliminating their interest
in the Ceola Smith Property.

The matter came on for trial on 4 March 2010 on the sole issue of
the claims of respondents Day, the Whitesides, and Braswell that they
are the sole owners, by reason of adverse possession under color of
title, of three tracts consisting of approximately 38.69 acres of the
Ceola Smith Property. Based on the evidence adduced at trial, the
trial court entered an order on 21 April 2010 finding that respondents
Day, the Whitesides, and Braswell each owned title to their respective
parcels by adverse possession under color of title. Petitioners appeal.
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II. Interlocutory nature of appeal

[1] The order being appealed in the present case is interlocutory, as
it only addresses the counterclaims asserted by respondents Day and
the Whitesides, as well as their and respondent Braswell’s interests in
the subject Ceola Smith Property, leaving for determination the inter-
ests of petitioners and the remaining respondents in the subject
Ceola Smith Property for partition. An order is interlocutory if “it
‘does not dispose of the case, but leaves it for further action for the
trial court in order to settle and determine the entire controversy.’ ”
Davidson v. Knauff Ins. Agency, 93 N.C. App. 20, 24, 376 S.E.2d 488,
490 (1989) (quoting Veazey v. City of Durham, 231 N.C. 357, 361-62, 57
S.E.2d 377, 381 (1950)). “ ‘Generally, there is no right of immediate
appeal from interlocutory orders and judgments.’” Plomaritis 0.
Plomaritis, ___ N.C. App. __, __, 684 S.E.2d 702, 704 (2009) (quoting
State v. Sanchez, 175 N.C. App. 214, 215-16, 623 S.E.2d 780, 781 (2005)).

However, there are two circumstances in which a party may
appeal an interlocutory order. Atkins v. Peek, 193 N.C. App. 606, 609,
668 S.E.2d 63, 65 (2008). “The first exception applies where the order
represents a ‘“final judgment as to one or more but fewer than all of
the claims or parties” and the trial court certifies in the judgment that
there is no just reason to delay the appeal.’ ” Id. (quoting Jeffreys v.
Raleigh Oaks Joint Venture, 115 N.C. App. 377, 379, 444 S.E.2d 252,
253 (1994)). Second, “a party may appeal an interlocutory order
where delaying the appeal will irreparably impair a substantial right
of the party.” Id.

Our Supreme Court has stated, “It is usually necessary to resolve
the question [of whether a substantial right is affected] in each case by
considering the particular facts of that case and the procedural con-
text in which the order from which appeal is sought was entered.”
Bernick v. Jurden, 306 N.C. 435, 439, 293 S.E.2d 405, 408 (1982) (inter-
nal quotation marks and citation omitted). However, this Court has
related the general proposition that, “so long as a claim has been
finally determined, delaying the appeal of that final determination will
ordinarily affect a substantial right if there are overlapping factual
issues between the claim determined and any claims which have not
yet been determined.” Davidson, 93 N.C. App. at 26, 376 S.E.2d at 492.

In the present case, the first exception allowing appeal of an
interlocutory order does not apply, as the trial court did not certify
the order for appeal pursuant to Rule 54(b). However, under the cir-
cumstances of this case, we find that delaying the appeal would affect
a substantial right of the petitioners. The trial court’s order deter-
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mines only the rights of certain respondents in the subject property.
Going forward, the trial court must now decide the rights of all
remaining respondents and of petitioners in the subject property, and
then make a partition based on that determination. The rights of the
various respondents in the Ceola Smith Property will ultimately
affect petitioners’ proportionate interest in the property and the
resulting partition. As such, the partition hearing will rely on facts
found in the order being appealed in the present case. Therefore,
there exist overlapping factual issues between the claims being
appealed and those left to be determined in petitioners’ partition
action. Accordingly, we address the merits of the arguments raised by
petitioners in this appeal.

III. Standard of review

Where, as here, trial is by judge rather than by jury, “[t]he trial
judge acts as both judge and jury and considers and weighs all the
competent evidence before him. If different inferences may be drawn
from the evidence, the trial judge determines which inferences shall
be drawn and which shall be rejected.” In re Estate of Trogdon, 330
N.C. 143, 147-48, 409 S.E.2d 897, 900 (1991) (citation omitted).

“In a bench trial in which the superior court sits without a jury,
the standard of review is whether there was competent evidence
to support the trial court’s findings of fact and whether its con-
clusions of law were proper in light of such facts. Findings of fact
by the trial court in a non-jury trial are conclusive on appeal if
there is evidence to support those findings. A trial court’s con-
clusions of law, however, are reviewable de novo.”

Hanson v. Legasus of North Carolina, LLC, ___ N.C. App. ___, ___,
695 S.E.2d 499, 501 (2010) (quoting Hinnant v. Philips, 184 N.C. App.
241, 245, 645 S.E.2d 867, 870 (2007)).

IV. Effective date of deed for color of title

[2] Petitioners first argue the trial court erred in concluding that
respondents obtained color of title to the property at least seven
years before the filing of the present action. Petitioners contend the
undisputed evidence adduced at trial establishes that the deeds to
Day and Livingston, under which Day, the Whitesides, and Braswell
claim color of title, were not fully executed nor delivered prior to 1
March 1999, when the Days and the Smiths appeared before the
notary. Petitioners maintain that because the deeds to Day and
Livingston were not fully executed and delivered prior to 30 January
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1999—seven years before the date petitioners commenced the pres-
ent action—the claims of respondents must fail as a matter of law. We
agree.

“In North Carolina, ‘[t]Jo acquire title to land by adverse posses-
sion, the claimant must show actual, open, hostile, exclusive, and
continuous possession of the land claimed for the prescriptive
period[.]’ 7 Jones v. Miles, 189 N.C. App. 289, 292, 658 S.E.2d 23, 26
(2008) (quoting Merrick v. Peterson, 143 N.C. App. 656, 663, 548
S.E.2d 171, 176 (2001)); see also Federal Paper Board Co. v.
Hartsfield, 87 N.C. App. 667, 671, 362 S.E.2d 169, 171 (1987) (holding
that “[t]itle to land may be acquired by adverse possession when
there is actual, open, notorious, exclusive, continuous and hostile
occupation and possession of the land of another under claim of right
or color of title for the entire period required by the statute.”) (inter-
nal quotation marks and citation omitted)). Ordinarily, adverse pos-
session of privately owned property must be maintained for twenty
years in order for the claimant to acquire title to the land. N.C. Gen.
Stat. § 1-40 (2009). However, by statute, when the claimant’s posses-
sion is maintained under an instrument that constitutes “color of
title,” the prescriptive period is reduced to seven years. N.C. Gen.
Stat. § 1-38(a) (2009).

Color of title is bestowed by an instrument that purports to con-
vey title to land but fails to do so:

“Color of title may be defined to be a writing, upon its face pro-
fessing to pass title, but which does not do it, either from a want
of title in the person making it or the defective mode of con-
veyance which is used; and it would seem that it must not be so
obviously defective that no man of ordinary capacity could be
misled by it.”

Bond v. Beverly, 152 N.C. 56, 61, 67 S.E. 55, 57 (1910) (quoting Tate v.
Southard, 10 N.C. 119, 121 (1824)); see also First-Citizens Bank &
Trust Co. v. Parker, 235 N.C. 326, 332, 69 S.E.2d 841, 845 (1952); New
Covenant Worship Ctr. v. Wright, 166 N.C. App. 96, 105, 601 S.E.2d
245, 252 (2004). It is well established that “a deed may constitute
color of title” to the land described therein. McManus v. Kluttz, 165
N.C. App. 564, 568, 599 S.E.2d 438, 443 (2004); see also Nichols v.
York, 219 N.C. 262, 271, 13 S.E.2d 565, 570 (1941) (“[T]he rule is
broadly stated in a very large number of decisions that a deed pur-
porting to convey the land in controversy will give color of title to a
possession taken under it, even though it be void.”); Marlowe v.
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Clark, 112 N.C. App. 181, 186, 435 S.E.2d 354, 357 (1993). “When the
deed is regular upon its face and purports to convey title to the land
in controversy, it constitutes color of title . . . . It is immaterial whether
the conveyance actually passes the title. It is sufficient if it appears to
do so.” Lofton v. Barber, 226 N.C. 481, 484, 39 S.E.2d 263, 264 (1946)
(emphasis added). “ ‘Colorable title, then, in appearance is title, but in
fact is not[.]’ ” Nichols, 219 N.C. at 271, 13 S.E.2d at 570 (quoting Neal
v. Nelson, 17 N.C. 393, 23 S.E. 438 (1895) (emphasis added).

Under North Carolina law, when a deed is relied upon as color of
title, the seven-year prescriptive period ordinarily does not begin to
run until the date the deed is recorded. Foreman v. Sholl, 113 N.C.
App. 282, 289, 439 S.E.2d 169, 174 (1994). However, “[w]here . . . the
adverse claimant and the opposing party derive their title from inde-
pendent sources, as is the case here, recordation is irrelevant, and the
seven-year period begins to run when the adverse claimant obtains
color of title and that does not occur until the conveyance, if a deed,
is delivered.” Id. at 290, 439 S.E.2d at 174 (citation omitted). “The date
recited in a deed . . . is at least prima facie evidence that the instru-
ment was executed and delivered on such date.” Sandlin v. Weawver,
240 N.C. 703, 706, 83 S.E.2d 806, 808 (1954) (internal quotation marks
and citations omitted); see also Williams v. Board of Education, 284
N.C. 588, 598, 201 S.E.2d 889, 895 (1974). As such, “ ‘[a] deed is pre-
sumed to have been delivered at the time it bears date[.]’ ” Williams,
284 N.C. at 599, 201 S.E.2d at 896 (quoting Kendrick v. Dellinger, 117
N.C. 491, 493, 23 S.E. 438, 438 (1895)). “Evidence to the contrary,
however, may negate or neutralize this presumption.” Id. at 598, 201
S.E.2d at 895.

Our Supreme Court has explained that:

The execution of a deed means the making thereof, and
includes all acts which are necessary to give effect thereto.

... The delivery of a deed is the final act of its execution. It
is that which gives it force and effect, and without which, it is a
nullity. When a deed is said to be executed, the meaning is, that,
with all the other requisites, it has been delivered by the one
party to, or for, the other.

Turlington v. Neighbors, 222 N.C. 694, 697, 24 S.E.2d 648, 650 (1943)
(emphasis added) (internal quotation marks and citations omitted).
Our Supreme Court has also held that “there is a delivery of a deed
when, signed and sealed, it is put out of the possession of the
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maker.”? Lynch v. Johnson, 171 N.C. 611, 613, 89 S.E. 61, 61 (1916)
(internal quotation marks and citation omitted). Accordingly, and
crucial to this case, delivery of a deed, for purposes of beginning the
prescriptive period for adverse possession under color of title, can-
not occur until the deed is signed by all of its grantors. Otherwise, the
deed is neither fully executed nor “regular upon its face,” Lofton, 226
N.C. at 484, 39 S.E.2d at 264, and such a deed cannot constitute color
of title, as without all the requisite signatures by its grantors, it is
“plainly and obviously defective.” Tate, 10 N.C. at 121.

In the present case, the trial court concluded the deeds to Day
and Livingston constitute color of title based on the fact that “the rel-
atives who executed the four reciprocal deeds were not the complete
and proper heirs” to the Ceola Smith Property. The evidence shows
that certain of the grantors/grantees—the Days and the Smiths—were
strangers to the title in that they had no actual interest in the Ceola
Smith Property at the time the deeds were executed. In addition, the
other grantors/grantees—Livingston, Pollard, and Deloney—only
held interests in the Ceola Smith Property as tenants in common with
other heirs to the property who did not join in the execution of the
reciprocal deeds. Therefore, because the deeds were executed by a
group of persons failing to have full and complete title to the prop-
erty, the deeds fail to actually convey the land as described in the
deeds. “A color-of-title situation can arise when the person executing
the writing does not actually have title.” Taylor v. Brittain, 76 N.C.
App. 574, 580-81, 334 S.E.2d 242, 246 (1985), modified and aff’'d, 317
N.C. 146, 343 S.E.2d 536 (1986). However, unless the deeds to Day and
Livingston were executed and delivered to them prior to 30 January
1999—seven years before the date the present action was filed—the
claims of respondents fail as a matter of law.

Petitioners challenge the trial court’s conclusion that the deeds at
issue were delivered, and therefore became operative as color of title,
on 15 December 1998—the date recited in the deeds. Petitioners con-
tend that the evidence shows the deeds were not signed by all of the
grantors until the Smiths and the Days appeared before the notary on
1 March 1999. Therefore, petitioners argue, because delivery of a
deed cannot occur before it is signed by its grantors, the deeds could
not have been delivered prior to that date and the trial court erred in
concluding otherwise.

2. We note the requirement of a seal by the signatory has since been abrogated
by statute. N.C. Gen. Stat. § 39-6.5 (2009).
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Here, the trial court’s order makes no finding of fact as to the date
of delivery of the four reciprocal deeds. Rather, the trial court’s order
relies on the presumption that a deed is delivered on the date
inscribed at the top of the document. In its conclusions of law, the
trial court states:

Sufficient evidence has been presented to establish that [respond-
ents] ha[ve] possessed the property under color of title pursuant
to the deed since 15 day of December, 1998, as the face of the
deed states. “The date recited in the beginning of a deed is prima
facie evidence that [it] was delivered on that date.” Williams v.
North Carolina State Board of Education, 284 N.C. 588, 598; 201
S.E.2d 889 (1974). “A deed is presumed to have been delivered at
the time it bears date unless the contrary is satisfactorily shown.”
Kendrick v. Dellinger, 117 N.C. 491, 23 S.E. 438 (1895).

“

Petitioners note that “[e]vidence to the contrary, however, may
negate or neutralize this presumption.” Williams, 284 N.C. at 598, 201
S.E.2d at 895. Petitioners contend that because Day admitted that the
deeds were not fully executed until 1 March 1999, the presumption on
which the trial court relied was “neutralized.”

The only evidence, other than the four deeds themselves, before
the trial court regarding the execution of the deeds was Day’s testi-
mony. Day’s testimony was inconsistent regarding the details of the
execution of the deeds. On the one hand, Day testified that she signed
the deeds on the day she picked them up from the lawyer’s office, and
then she placed the deeds in the mail for signature by the other rela-
tives. At other times she testified that she, along with her husband
John Day and the Smiths, signed the deeds in the presence of the
notary, after the deeds were returned to her by mail, having already
been signed by the other relatives.

However, Day’s testimony unequivocally establishes that her hus-
band John Day and the Smiths—three of the grantors listed on
Livingston’s deed, and two of the grantors listed on Day’s deed—did
not sign the deeds until 1 March 1999 when they appeared before the
notary. As delivery is “the final act” of execution of a deed, Neighbors,
222 N.C. at 697, 24 S.E.2d at 650, the deeds could not have been fully
executed and delivered prior to 1 March 1999 because the requisite
signatures were not complete until that date. See Lynch, 171 N.C. at
611, 89 S.E.2d at 61. Although the Days and the Smiths had no actual
interest in the Ceola Smith Property at the time the deeds were exe-
cuted, the deeds reflected on their face that the signatures of all the
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grantors, including the Days and the Smiths, were required for the
conveyance. As such, we find that “a person of ordinary capacity, but
not skilled in the law,” would find the deed defective on its face with-
out those signatures. Burns v. Stewart, 162 N.C. 360, 365, 78 S.E. 321,
323 (1913).

Because the uncontroverted evidence shows the date on which
the deeds were finally executed by all the grantors was 1 March 1999,
the deeds could not operate as color of title until that date.
Accordingly, the tolling of the seven-year prescriptive period for
adverse possession under color of title did not begin to run until 1
March 1999—Iess than seven years prior to the bringing of this action
by petitioners. As such, respondents’ claims of adverse possession
under color of title must fail as a matter of law, and the trial court
erred in concluding otherwise. The order of the trial court finding
that each of the four respondents had acquired title to their respec-
tive tracts by adverse possession under color of title must therefore
be reversed.

Because we reverse the trial court’s order on this issue, we need
not address petitioners’ remaining arguments.

V. Conclusion

We hold that the evidence presented at trial was sufficient to
overcome the presumption that the deeds at issue in the present case
were delivered on the date appearing in the deed. The uncontroverted
evidence shows that at least three of the seven grantors signed the
deeds in the presence of the notary on 1 March 1999. Because a deed
cannot be delivered before it is signed by its grantors, the deeds at
issue could not have been delivered until 1 March 1999. Accordingly,
because respondents have not maintained color of title for at least
seven years prior to petitioners instituting the present action, their
claims of adverse possession under color of title fail as a matter of
law. Accordingly, the trial court’s order must be reversed.

Reversed.

Chief Judge MARTIN and Judge McGEE concur.
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BEATRIZ BAUMANN-CHACON, PLAINTIFF V. KARSTEN BAUMANN, DEFENDANT

No. COA10-359
(Filed 17 May 2011)

1. Child Custody and Support— parents not yet separated—
subject matter jurisdiction

The trial court erred by dismissing claims for child custody
and support for lack of subject matter jurisdiction where the parties
had not yet separated.

2. Divorce— post-separation support— pre-separation claim—
no subject matter jurisdiction The trial court correctly
dismissed a claim for post separation spousal support for lack of
subject matter jurisdiction where the parties had not yet separated.
The relevant statutory language clearly presupposed that the
parties had already separated.

Appeal by plaintiff from judgment entered 19 January 2010 by
Judge Lori Christian in Wake County District Court. Heard in the
Court of Appeals 1 November 2010.

Ellis Family Law, PLLC, by Alyscia G. Ellis, for Plaintiff.

ERVIN, Judge.

Plaintiff Beatriz Baumann-Chacon appeals from a judgment dis-
missing her claims for child custody, child support, and spousal sup-
port on the grounds that the trial court lacked jurisdiction over the
subject matter of those claims. After careful consideration of
Plaintiff’s challenges to the trial court’s judgment in light of the
record and the applicable law, we find no error in the trial court’s
decision to dismiss Plaintiff’s spousal support claim. On the other
hand, we conclude that the trial court’s decision to dismiss Plaintiff’s
claims for child custody and child support on subject matter jurisdic-
tion grounds should be reversed and that this case should be
remanded to the trial court for further proceedings not inconsistent
with this opinion.

1. Factual Background

Plaintiff and Defendant Karsten Baumann were married on 5
November 1994. Two children were subsequently born of the parties’
marriage.
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On 29 April 2009, Plaintiff filed a complaint against Defendant in
the Wake County District Court seeking temporary and permanent
custody of the parties’ children, temporary and permanent child sup-
port, postseparation support and alimony, and attorney’s fees.! As of
the filing of Plaintiff’s complaint, the parties had not separated. In her
complaint, Plaintiff alleged that she “desire[d] to separate from
[Defendant], but believes it is in the parties’ and minor children’s best
interest that the issues set forth herein be resolved before said sepa-
ration occurs[.]” On 7 July 2009, Defendant filed an answer in which
he responded to the material allegations of Plaintiff’s complaint;
asserted a number of affirmative defenses; and counterclaimed for
custody and child support.2

The issues raised by the parties’ pleadings came on for hearing
before the trial court at the 9 September 2009 session of Wake County
District Court. After hearing the parties’ testimony and the arguments
of counsel, the trial court entered an order on 19 January 2010 in
which it made the following findings of facts:

1. Both parties are residents of Wake County, North Carolina,
and have so resided for at least six (6) months prior to the
commencement of this action.

2. The parties were married on November 5, 1994 and were cur-
rently married and still residing together with their minor chil-
dren in the marital home on the date of the hearing
(September 9, 2009).

3. Two children were born of the marriage|.]

4. Neither party filed a claim for divorce from bed and board in
the instant action.

1. Plaintiff’s claim for attorney’s fees rests on N.C. Gen. Stat. §§ 50-13.6 and 50-16.4,
which authorize such relief in the event that a litigant successfully prosecutes child
support, child custody, or spousal support claims and meets any other applicable con-
ditions for such an award. As a result, we need not give separate consideration to the
viability of Plaintiff’s claim for attorney’s fees, which rises or falls with her claims for
child custody, child support, and spousal support.

2. Defendant did not raise a subject matter jurisdictional challenge to any of
Plaintiff’s claims in his answer. However, since the absence of subject matter jurisdic-
tion is not a waivable defense, In re T.R.P., 360 N.C. 588, 595, 636 S.E.2d 787, 793
(2006) (stating that “[s]ubject matter jurisdiction ‘cannot be conferred upon a court by
consent, waiver or estoppel,’ ” so that a “ ‘failure to . . . object to the [lack of] jurisdic-
tion is immaterial’ ") (quoting I'n re Sauls, 270 N.C. 180, 187, 154 S.E.2d 327, 333 (1967),
we are required to address Plaintiff’s claims on the merits despite the fact that
Defendant did not raise a subject matter jurisdiction defense in the court below.
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5. Plaintiff made no written allegations of marital misconduct on
the part of Defendant in her complaint. Her financial affidavit
listed her current expenses and her “anticipated” expenses,
which she testified were estimates of the expenses she would
incur after moving out of the marital residence.

6. Plaintiff desires to separate from Defendant and requested
that the Court enter temporary orders on child custody, child
support and post separation support prior to her leaving the
residence and obtaining alternate housing.

7. Plaintiff has not asked the Court to remove the Defendant
from the marital home.

8. Plaintiff testified that [she] did not wish to vacate the marital
home herself without having a ruling on temporary child cus-
tody before she moved out.

Based on these findings of fact, the trial court concluded as a matter
of law that:

1. This Court has personal jurisdiction over the parties to this
action; however, this Court does not have subject matter juris-
diction in the instant action under the circumstances existing
at the time this matter was called for trial on September 9,
2009 because there was no evidence of a physical separation
and there was no pending claim by Plaintiff for divorce from
bed and board or possession of the marital residence.

2. The Plaintiff’s complaint should be dismissed for lack of sub-
ject matter jurisdiction.

Plaintiff noted an appeal to this Court from the trial court’s judgment.

II. Legal Analysis

On appeal, Plaintiff argues that the trial court erred by dismissing
her claims for child custody, child support, and postseparation sup-
port on subject matter jurisdiction grounds. We review the trial
court’s decision utilizing a de novo standard of review. Cooke wv.
Faulkner, 137 N.C. App. 755, 757, 529 S.E.2d 512, 513-14 (2000) (stat-
ing that an “appellate court reviews de novo an order of the trial court
allowing a motion to dismiss for lack of subject matter jurisdiction,
but the trial court’s findings of fact are binding on appeal if supported
by competent evidence”) (citation omitted). After reviewing the trial
court’s order in a manner consistent with the applicable standard of
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review, we conclude that Plaintiff’s challenge to the dismissal of her
child custody and child support claims has merit and that the trial
court correctly dismissed her spousal support claim. As a result, we
affirm the trial court’s judgment in part, reverse the trial court’s judg-
ment in part, and remand this case to the Wake County District Court
for further proceedings not inconsistent with this opinion.

A. Subject Matter Jurisdiction

A court must, in order to properly decide a case, have jurisdiction
over the type of case under consideration. Boyles v. Boyles, 308 N.C.
488, 491, 302 S.E.2d 790, 793 (1983) (explaining that subject matter
jurisdiction is “the power to pass on the merits of the case”) (cita-
tions omitted). Hart v. Thomasville Motors, Inc., 244 N.C. 84, 90, 92
S.E.2d 673, 678 (1956) (stating that “ ‘subject matter jurisdiction is the
indispensable foundation upon which valid judicial decisions rest,
and in its absence a court has no power to act’ ) (quoting Stafford v.
Gallops, 123 N.C. 19, 21-22) 31 S.E. 265, 266 (1898)). The General
Assembly is, “within constitutional limitations, [empowered to] fix
and circumscribe the jurisdiction of the courts of this State.” In re
T.R.P., 360 N.C. at 590, 636 S.E.2d at 790 (quoting Bullington v. Angel,
220 N.C. 18, 20, 16 S.E.2d 411, 412 (1941)). As a result, our decision in
this case hinges upon a proper construction of the statutory provi-
sions governing claims for child custody, child support, and spousal
support.

“The principal goal of statutory construction is to accomplish the
legislative intent.” Lenox, Inc. v. Tolson, 353 N.C. 659, 664, 548 S.E.2d
513, 517 (2001) (citing Polaroid Corp. v. Offerman, 349 N.C. 290, 297,
507 S.E.2d 284, 290 (1998), cert. denied, 526 U.S. 1098, 143 L. Ed. 2d
671, 119 S. Ct. 1576 (1999)). “The best indicia of that intent are the
language of the statute . . . , the spirit of the act and what the act seeks
to accomplish.” Concrete Co. v. Board of Commissioners, 299 N.C.
620, 629, 265 S.E.2d 379, 385 (1980) (citations omitted). “Individual
expressions must be construed as part of the composite whole and be
accorded only that meaning which other modifying provisions and
the clear intent and purpose of the act will permit.” State v. Tew, 326
N.C. 732, 739, 392 S.E.2d 603, 607 (1990) (citing In re Hardy, 294 N.C.
90, 240 S.E.2d 367 (1978)). “The Court may also consider the policy
objectives prompting passage of the statute and should avoid a con-
struction which defeats or impairs the purpose of the statute.” O & M
Indus. v. Smith Eng’r. Co., 360 N.C. 263, 268, 624 S.E.2d 345, 348
(2006) (citing Elec. Supply Co. of Durham v. Swain Electrical Co.,
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328 N.C. 651, 656, 403 S.E.2d 291, 294 (1991)). Thus, we will attempt
to construe the relevant statutory provisions utilizing these well-
established rules of construction.

B. Child Custody and Child Support

[1] According to N.C. Gen. Stat. § 50-13.1(a), “[a]ny parent, relative,
or other person, agency, organization or institution claiming the right
to custody of a minor child may institute an action or proceeding for
the custody of such child[.]” Similarly, N.C. Gen. Stat. § 50-13.4(a)
provides that “[a]ny parent, or any person, agency, organization or
institution having custody of a minor child, or bringing an action or
proceeding for the custody of such child, or a minor child by his
guardian may institute an action for the support of such child[.]” N.C.
Gen. Stat. § 50-13.5(a) delineates the proper “procedure [for use] in
actions for custody and support of minor children[,]” so we will con-
sider Plaintiff’s challenge to the trial court’s ruling concerning her
child custody and child support claims in combination.

An action for custody or support of children may be brought as “a
civil action[,]” separate and apart from an action for “annulment . . .[,]
divorce, either absolute or from bed and board, or . . . alimony with-
out divorce.” N.C. Gen. Stat. § 50-13.5(b). In addition, N.C. Gen. Stat.
§ 50-13.5(c) specifically provides that “[t]he jurisdiction of the courts
of this State to enter orders providing for the support of a minor child
shall be as in actions or proceedings for the payment of money or the
transfer of property,” N.C. Gen. Stat. § 50-13.5(c)(1), and that “[t]he
courts of this State shall have jurisdiction to enter orders providing
for the custody of a minor child under [N.C. Gen. Stat. §§ 50A-201,
50A-202, and 50A-204]”, none of which have any bearing on the exact
issue before us in this case. N.C. Gen. Stat. § 50-13.5(c)(2). Finally, the
General Assembly has clearly stated that “[o]rders for custody and
support of minor children may be entered when the matter is before
the court as provided by this section, irrespective of the rights of the
wife and the husband as between themselves in an action for annul-
ment or an action for divorce, either absolute or from bed and board,
or an action for alimony without divorce.” N.C. Gen. Stat. § 50-13.5(g).

Based upon our examination of the relevant provisions of N.C.
Gen. Stat. §§ 50-13.1 and 50-13.5, we are unable to agree with the trial
court’s conclusion that, absent “physical separation . . . [or a claim
for] divorce from bed and board or possession of the marital resi-
dence[,]” courts lack subject matter jurisdiction over claims for cus-
tody or child support. Aside from our inability to identify any support
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for such an interpretation in the relevant statutory language, our con-
clusion? that the trial court’s decision was in error is reinforced by
the history of the applicable statutory provisions and the reasons
underlying their enactment.

Prior to its repeal and replacement with new statutory language
in 1967, N.C. Gen. Stat. § 50-13 specifically provided that custody-
related issues could be litigated in instances involving either a
divorce or separation. 1967 N.C. Sess. Law ch. 1153, § 1. The General
Assembly’s decisions to repeal this statutory limitation on the avail-
ability of child custody and child support actions and to refrain from
including similar language in the replacement legislation strongly
suggests that the General Assembly did not intend to preclude the lit-
igation of child custody and child support issues outside the context
of physical separation or the institution of an action for divorce from
bed and board, particularly given the language contained in N.C. Gen.
Stat. § 50-13.5(b) stating that custody and support claims may be
maintained in “a civil action” without the necessity for joinder with
other claims typically asserted at the time that a party seeks the dis-
solution of the marital relationship and the language contained in
N.C. Gen. Stat. § 50-13.5(g) indicating the irrelevance “of the rights of
the wife and the husband as between themselves” to a trial court’s
ability to enter orders addressing child custody and child support
claims. Thus, aside from the absence of any language in the relevant
statutory provisions that supports the trial court’s decision, nothing
in what we have been able to discern concerning the General
Assembly’s intent suggests the existence of a jurisdictional limitation
on the availability of child custody and child support actions like that
upon which the trial court relied.

The fact that Plaintiff and Defendant continued to live within the
same residence at the time of the hearing before the trial court does
not require us to reach a different result. According to N.C. Gen. Stat.
§ 50-13.4(e), a trial court is authorized to address possession of the
marital home in awarding child support without any indication that a
divorce, either absolute or from bed and board, or separation is a nec-
essary precondition for such an award. N.C. Gen. Stat. § 50-13.4(e)
(stating that “[p]ayment for the support of a minor child shall be paid
by lump sum payment, periodic payments, or by transfer of title or

3. Our reading of the relevant statutory provisions is consistent with our decision
in Freeman v. Freeman, 103 N.C. App. 801, 803, 407 S.E.2d 262, 263 (1991), in which
we stated that “N.C. Gen. Stat. § 50-13.4(a) does not specifically require a judicial
determination of custody before a person or agency can bring an action for support.”
Id. (citing Craig v. Kelley, 89 N.C. App. 458, 366 S.E.2d 249 (1988)).
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possession of personal property of any interest therein, or a security
interest in or possession of real property, as the court may order”);
see also Martin v. Martin, 35 N.C. App. 610, 615, 242 S.E.2d 393,
396-97 (stating that “[w]e have previously rejected the contention that
our courts may not award possession of real estate as a part of child
support” on the theory that “ ‘shelter is a necessary component of a
child’s needs and in many instances it is more feasible for a parent to
provide actual shelter as part of his child support obligations than it
is for the parent to provide monetary payments to obtain shelter’ ”)
(citing Arnold v. Arnold, 30 N.C. App. 683, 685, 228 S.E.2d 48, 50
(1976), and quoting Boulware v. Boulware, 23 N.C. App. 102, 103, 208
S.E.2d 239, 240-41 (1974)), cert. denied, 295 N.C. 261, 245 S.E.2d 778
(1978); Suzanne Reynolds, 1 Lee’s North Carolina Family Law
§ 6.23(A) (5th ed. 1993) (stating that “a court may order possession of
real property as a payment of child support or as a way to effectuate
an order for custody”). In light of the absence of any indication in the
relevant statutory language that the parents must have physically sep-
arated or initiated an action for divorce from bed and board as a pre-
condition for the entry of an order awarding the marital residence as
a component of child support, we find further evidence that the
General Assembly did not intend to require physical separation or the
initiation of an action for divorce from bed and board as a precondi-
tion for the maintenance of claims for child custody and child support.

Finally, the policy justifications for child custody and child sup-
port awards militate in favor of a determination that relief is available
pursuant to N.C. Gen. Stat. §§ 50-13.1 and 50-13.4 even if the parties
are not living separate and apart and have not initiated an action for

4. In Harper v. Harper, 50 N.C. App. 394, 398, 273 S.E.2d 731, 734 (1981), this
Court addressed a trial court’s ability, “in the absence of allegations . . . that would also
support an award of alimony or divorce[,]” to permit one spouse to “maintain an action
to evict the other, get sole custody of the children and obtain an order for child sup-
port,” essentially declining to allow “what appear[ed] to be for most practical pur-
poses, a ‘no fault’ divorce from bed and board.”” In reaching this conclusion, we
stated that, while “[t]he law cannot require [the wife] to live with her husband, . . . it
will not allow her to evict him.” Harper, 50 N.C. App. at 400, 273 S.E.2d at 735. We do
not believe that our decision in Harper stands as an insurmountable obstacle to the
relief requested by Plaintiff in this case given that Plaintiff has not sought to “evict”
Defendant and is, as a result of our decision here, limited to claims for child custody
and child support, which may or may not be successful depending on the facts that are
ultimately established when Plaintiff’s claim is heard and decided on the merits. In
addition, given that the General Assembly amended N.C. Gen. Stat. § 50-13.4(e) to
explicitly allow a trial court to award possession of the marital residence as an ele-
ment of child support after our decision in Harper, it is clear that the General
Assembly reiterated the paramount importance of ensuring adequate support for
minor children shortly after Harper was decided.
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divorce from bed and board. In essence, the purpose of actions for
child custody and child support is, consistently with the law’s over-
riding interest in protecting minor children, to assure that the needs
of such children are adequately met. See Price v. Howard, 346 N.C.
68, 72, 484 S.E.2d 528, 530 (1997) (discussing the “state’s well-estab-
lished interest in protecting the welfare of children”). Although there
is no question but that, in most instances, the entry of a formal order
addressing child custody and child support issues would be unneces-
sary in the event that the children’s parents are living together and
providing adequate support for their children, we are able to foresee
situations, such as the one at issue here, where that might not neces-
sarily be the case. In particular, there might be merit in having child
custody and child support issues adjudicated prior to separation in
order to ensure that the children of the separating parents are prop-
erly addressed. As a result, particularly given the general principle
that “[a] court having jurisdiction of children located within the state
surely has the inherent authority to protect those children and make
such temporary orders as their best interests may require[,]”
MacKenzie v. MacKenzie, 21 N.C. App. 403, 407, 204 S.E.2d 561, 563
(1974), we find that child custody and child support claims are not
precluded by the fact that Plaintiff and Defendant have neither phys-
ically separated nor asserted divorce from bed and board claims
against each other and that the trial court erred by dismissing
Plaintiff’s child custody and child support claims on subject matter
jurisdiction grounds.

C. Spousal Support

[2] Spousal support claims, whether in the form of claims for post-
separation support, alimony, or both, are readily distinguishable from
child custody and child support claims in that they relate to the eco-
nomic needs of dependent spouses rather than the custody and care
of minor children. For that reason, we reach a different result with
respect to the issue of the necessity for a physical separation or the
initiation of an action for divorce from bed and board as a prerequi-
site for the maintenance of a spousal support claim and, for that and
other reasons, affirm the trial court’s decision to dismiss Plaintiff’s
spousal support claim on jurisdictional grounds.

The General Assembly has defined postseparation support as
“spousal support to be paid until the earlier of any of the following:

a. The date specified in the order for postseparation support.

b. The entry of an order awarding or denying alimony.



IN THE COURT OF APPEALS 145

BAUMANN-CHACON v. BAUMANN
[212 N.C. App. 137 (2011)]

c. The dismissal of the alimony claim.

d. The entry of a judgment of absolute divorce if no claim of
alimony is pending at the time of entry of the judgment of
absolute divorce.

e. Termination of postseparation support as provided in [N.C.
Gen. Stat. §] 50-16.9(b). Postseparation support may be
ordered in an action for divorce, whether absolute or from bed
and board, for annulment, or for alimony without divorce.
However, if postseparation support is ordered at the time of
the entry of a judgment of absolute divorce, a claim for
alimony must be pending at the time of the entry of the judg-
ment of divorce.

N.C. Gen. Stat. § 50-16.1A(4). Alimony is defined as “payment for the
support and maintenance of a spouse or former spouse, periodically
or in a lump sum, for a specified or for an indefinite term, ordered in
an action for divorce, whether absolute or from bed and board, or in
an action for alimony without divorce.” N.C. Gen. Stat. § 50-16.1A(1).
As a result of the fact that Plaintiff’s appellate challenge to the trial
court’s order focuses exclusively on the dismissal of her claim for
postseparation support, we limit our discussion to a determination of
whether “[a] trial court [has] subject matter jurisdiction to award
post separation support pre-date of separation of the parties.”

N.C. Gen. Stat. § 50-16.2A provides that:

(a) In an action brought pursuant to Chapter 50 of the
General Statutes, either party may move for postseparation
support. The verified pleading, verified motion, or affidavit of
the moving party shall set forth the factual basis for the relief
requested.

(b) In ordering postseparation support, the court shall
base its award on the financial needs of the parties, considering
the parties’ accustomed standard of living, the present employ-
ment income and other recurring earnings of each party from
any source, their income-earning abilities, the separate and
marital debt service obligations, those expenses reasonably
necessary to support each of the parties, and each party’s
respective legal obligations to support any other persons.

(c) Except when subsection (d) of this section applies,
a dependent spouse is entitled to an award of postseparation
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support if, based on consideration of the factors specified in
subsection (b) of this section, the court finds that the
resources of the dependent spouse are not adequate to meet
his or her reasonable needs and the supporting spouse has the
ability to pay.

(d) At a hearing on postseparation support, the judge
shall consider marital misconduct by the dependent spouse
occurring prior to or on the date of separation in deciding
whether to award postseparation support and in deciding the
amount of postseparation support. When the judge considers
these acts by the dependent spouse, the judge shall also con-
sider any marital misconduct by the supporting spouse in
deciding whether to award postseparation support and in
deciding the amount of postseparation support.

(e) Nothing herein shall prevent a court from consider-
ing incidents of post date-of-separation marital misconduct as
corroborating evidence supporting other evidence that marital
misconduct occurred during the marriage and prior to date of
separation.

A careful reading of this statutory language reveals the presence of
no less than three references to the “date of separation.” Based upon
that fact, it appears to us that the General Assembly has not contem-
plated the availability of postseparation support in the event that the
parties have not physically separated. As a result, despite Plaintiff’s
observation that the statute “makes no reference to any required timing
for the filing of the [postseparation support] claim,” we believe that
the occurrence of a separation is presumed in the context of post-
separation support claims.

The purpose of postseparation support is to ensure “subsistence
for the [dependent spouse] during the period of separation.” Hester v.
Hester, 239 N.C. 97, 100, 79 S.E.2d 248, 251 (1953) (citing Anderson v.
Anderson, 183 N.C. 139, 110 S.E. 863 (1922)). As a result, whenever
there is a “reconciliation and resumption of marital relations in the
home, the necessity for [such support] ceases[,]” so that “an
allowance for temporary alimony falls®” upon the “reconciliation
between husband and wife who have been living apart.” Id. at 100, 79
S.E.2d at 250-51 (citations omitted). Although we understand the con-
cerns that motivate Plaintiff to seek an award of spousal support

5. The purpose served at the time of our decision in Hester is now served by
post-separation support.
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before separating from Defendant, we cannot overlook the fact that
the relevant statutory language clearly presupposes that the parties
have already separated. Had the General Assembly intended that
claims lodged pursuant to N.C. Gen. Stat. § 50-16.2A could be litigated
and decided prior to separation, it would not have made so many ref-
erences to the parties’ separation in the relevant statutory language.
As a result, we are unable to determine that the General Assembly
authorized the maintenance of a claim for postseparation support
under such circumstances. Thus, we conclude that the trial court cor-
rectly dismissed Plaintiff’s claim for postseparation support on sub-
ject matter jurisdiction grounds.

III. Conclusion

Therefore, for the reasons set forth above, we conclude that the
trial court correctly dismissed Plaintiff’s claim for postseparation
support. However, we also conclude that the trial court erred by dis-
missing Plaintiff’s claims for child custody and child support. As a
result, we affirm the portion of the trial court’s order that dismissed
Plaintiff’s claim for spousal support, reverse the trial court’s order to
the extent that it dismissed Plaintiff’s claim for child custody and
child support, and remand this case to the trial court for further pro-
ceedings not inconsistent with this opinion.

AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

Chief Judge MARTIN and Judge McGEE concur.
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HIGH POINT BANK AND TRUST COMPANY, As EXECUTOR OF THE ESTATE OF ELIZABETH
M. SiMMONs, PLAINTIFF V. SAPONA MANUFACTURING COMPANY, INC., ACME-
McCRARY CORPORATION, RANDOLPH OIL COMPANY, C.W. McCRARY, JR.,
C. WALKER McCRARY, III, W.H. REDDING, JR. A/k/A WILLIAM H. REDDING, JR.,
S. STEELE REDDING, JOHN O.H. TOLEDANO, JOHN O.H. TOLEDANO, JR.,
ROBERT C. SHAFFNER, BRUCE T. PATRAM, JOHNNY R. KNOWLES A/k/A
JOHNNY R. KNOWLES, SR., DEAN F. LAIL, VIRGINIA R. WEILER, JAMES W.
BROWN JR., DONNIE R. WHITE aA/k/A DONALD R. WHITE, DIANE L. DONAHUE,
LARRY K. SMALL, LARRY D. ELMORE anNDp M. GIL FRYE aA/k/A MICHAEL G. FRYE,
DEFENDANTS

No. COA10-1369
(Filed 17 May 2011)

Corporations— dissolution—request for purchase of shares at
fair market value—reasonable expectation analysis

The trial court did not err by granting summary judgment in
favor of defendant corporations on plaintiff’s claims requesting
dissolution of the corporations, or alternatively, that the corpora-
tions purchase decedent’s shares at fair market value. Decedent
did not possess an enforceable right or interest based upon a rea-
sonable expectation shared by all shareholders that her owner-
ship in the corporations would be redeemed at fair market value
upon her death.

Appeal by plaintiff from order and opinion entered 22 June 2010
by Judge Ben F. Tennille in Randolph County Superior Court. Heard
in the Court of Appeals 22 March 2011.

Roberson Haworth & Reese, PL.L.C., by Robert A. Brinson,
Thomas F. Foster, and Christopher C. Finan, for plaintiff-
appellant.

Ellis & Winters, LLP, by J. Donald Cowan, Jr., and Schell Bray
Aycock Abel & Livingston, PL.L.C., by Doris R. Bray, for
defendants-appellees.

HUNTER, Robert C., Judge.

High Point Bank and Trust Company (“plaintiff”), as executor of
the estate of Elizabeth M. Simmons (“Mrs. Simmons”), appeals from
the trial court’s order and opinion granting Sapona Manufacturing
Company (“Sapona”), Acme-McCrary Corporation (“Acme”), and
Randolph Oil Company’s (“Randolph”) (collectively “the defendant
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corporations” or “defendants”) motion for summary judgment.! The
trial court determined that no material issue of fact exists and that
plaintiff’s claim that defendants were required to purchase Mrs.
Simmons’ shares in the defendant corporations after her death was
unreasonable as a matter of law. After careful review, we affirm.

Background

Sapona, Acme, and Randolph are closely held corporations that
are managed and controlled by the same, or substantially the same,
individuals. Each corporation has its principal place of business in
Randolph County, North Carolina. Sapona, which was founded in the
1800’s, was purchased in 1916 by D.B. McCrary, T.H. Redding, and
W.J. Armfield, Jr. Sapona produces and supplies natural and synthetic
yarn, including textured nylon and covered spandex. The corporation
has approximately 200 employees and 51 shareholders. Acme, which
has approximately 892 employees and 81 shareholders, was formed
by D.B. McCrary and T.H. Redding in 1909. The corporation manufac-
turers hosiery and seamless apparel and is supplied with yarn-based
products from Sapona. Acme and Sapona also share health insurance,
accounting, and personnel services. Randolph was founded in 1934
by C.W. McCrary, Sr., the son of D.B. McCrary. Randolph has approx-
imately 49 employees and 25 shareholders and is in the business of
selling fuel oil, gasoline, and LP gas at wholesale prices to various
retailers and convenience stores.

Mrs. Simmons is the daughter of C.W. McCrary, Sr. and the grand-
daughter of D.B. McCrary. She inherited her shares in the defendant
corporations from her parents. At the time of her death in 2004, Mrs.
Simmons owned approximately 15% of Sapona (20,590 shares), 11% of
Acme (14,449 shares), and 9% of Randolph (815 shares). At the time
this action was initiated, plaintiff held these shares in trust for the ben-
efit of Mrs. Simmons’ estate. It does not appear that there is a market
for these shares or any of the shares held by a minority shareholder.

After Mrs. Simmons’ death, plaintiff sent letters to defendants
requesting that they redeem the shares that were held in trust at fair
market value. Sapona and Acme responded, stating: “At this time our
company is not redeeming shares or buying back stock. It has been
many years since we have redeemed shares; and at this time, we have
no plans to change our position.” Randolph offered to redeem its

1. The members of the Board of Directors of each corporation are also named
defendants in this action.
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shares for $60.00 per share.2 The record indicates that other individ-
ual shareholders from all three corporations made offers to purchase
the shares; however, plaintiff did not accept those offers because it
deemed them to be below fair market value.?

On 8 April 2008, plaintiff filed a complaint requesting dissolution
of the defendant corporations or, alternatively, that defendants pur-
chase Mrs. Simmons’ shares at fair market value. Plaintiff alleged that
defendants’ refusal to purchase the shares contravened Mrs. Simmons’
reasonable expectation that her shares would be purchased after her
death. Plaintiff contemporaneously filed a Notice of Designation of
Action as Mandatory Complex Business Case. On 28 April 2008, this
matter was designated a mandatory complex business case by order of
the Chief Justice of the North Carolina Supreme Court and later
assigned to Chief Special Superior Court Judge Ben F. Tenille.

After extensive discovery, all parties moved for summary judg-
ment. On 22 June 2010, the trial court issued an order and opinion,
granting defendants’ motion for summary judgment and denying plain-
tiff’s motion for summary judgment. The trial court reasoned that “the
pertinent and material facts are undisputed” and that “Mrs. Simmons
did not possess an enforceable right or interest based upon a reason-
able expectation (shared by all shareholders) that her ownership in
the Defendant Corporations would be redeemed at fair [market] value
upon her death.” Plaintiff timely appealed to this Court.

Standard of Review

“The standard of review on appeal [from] summary judgment is
whether there is a genuine issue of material fact and whether the
moving party is entitled to judgment as a matter of law. The question
is whether the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there
is a genuine issue as to any material fact.” Sellers v. Morton, 191 N.C.
App. 75, 81, 661 S.E.2d 915, 920-21 (2008) (internal citations and quo-

2. Asrevealed in discovery, Randolph was serving as a conduit for another share-
holder to purchase those shares. Randolph has never offered to purchase shares for
its own account.

3. Plaintiff hired George B. Hawkins (“Mr. Hawkins”) of Barrister Financial, Inc.
to conduct an independent appraisal of the fair market value of the shares held by
plaintiff in trust. Mr. Hawkins determined that the Acme shares had a fair market
value of $23.97 per share (a total of $346,343.00 for 14,449 shares); the Sapona shares
had a fair market value of $149.37 per share (a total of $3,129,302.00 for 20,590 shares);
and the Randolph shares had a fair market value of $137.90 per share (a total of
$112,389.00 for 815 shares).
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tation marks omitted). “The burden is upon the moving party to show
that no genuine issue of material fact exists and that the moving party
is entitled to judgment as a matter of law.” McGuire v. Draughon, 170
N.C. App. 422, 424, 612 S.E.2d 428, 430 (2005) (internal citation omit-
ted). Plaintiff must “produce a forecast of evidence demonstrating that
the plaintiff will be able to make out at least a prima facie case at trial.”
Collingwood v. General Elec. Real Estate Equities, Inc., 324 N.C. 63,
66, 376 S.E.2d 425, 427 (1989). “All facts asserted by the [nonmoving]
party are taken as true and their inferences must be viewed in the light
most favorable to that party.” Dobson v. Harris, 352 N.C. 77, 83, 530
S.E.2d 829, 835 (2000) (internal citations omitted). On appeal, this
Court reviews an order granting summary judgment de movo.
McCutchen v. McCutchen, 360 N.C. 280, 285, 624 S.E.2d 620, 625 (2006).

Discussion

Plaintiff argues that there are genuine issues of material fact and
defendants are, therefore, not entitled to judgment as a matter of law.
Alternatively, plaintiff argues that summary judgment should have
been entered in its favor because the facts establish that Mrs.
Simmons had a reasonable expectation that defendants would pur-
chase her shares after her death.

Plaintiff devotes a significant portion of its brief to arguing that
the trial court improperly weighed the evidence in its extensive findings
of fact, which signifies that material issues of fact exist, and, there-
fore, this case should not have been decided at summary judgment.
Upon review of the entire order, it is clear that the trial court consid-
ered the undisputed facts and determined as a matter of law that Mrs.
Simmons did not have a reasonable expectation that her shares
would be purchased after her death. Although the trial court made
some inferences based on these facts, the trial court clearly set out
that “[t]he pertinent and material facts are undisputed.” See Capps v.
City of Raleigh, 35 N.C. App. 290, 292, 241 S.E.2d 527, 529 (1978)
(“Granted, in rare situations it can be helpful for the trial court to set
out the undisputed facts which form the basis for [its] judgment.
When that appears helpful or necessary, the court should let the judg-
ment show that the facts set out therein are the undisputed facts.”).
The inferences drawn by the trial court demonstrate the trial court’s
application of the undisputed facts to the essential legal analysis.
Moreover, this Court reviews summary judgment de mnovo,
McCutchen, 360 N.C. at 285, 624 S.E.2d at 625; therefore, regardless
of the trial court’s findings of fact, it is the task of this Court to deter-
mine anew whether there are material issues of fact that would pre-
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clude entry of summary judgment for defendants. We hold that there
is not a genuine issue of material fact in this case. We now address
whether the undisputed facts support the trial court’s entry of sum-
mary judgment in favor of defendants.

Plaintiff in this case seeks a dissolution of the defendant corpo-
rations pursuant to N.C. Gen. Stat. § 55-14-30(2)(ii) (2009) (emphasis
added), which states that “[t]he superior court may dissolve a corpo-
ration . . . [i]n a proceeding by a shareholder if it is established that . . .
liquidation is reasonably necessary for the protection of the rights or
interests of the complaining shareholder[.]” However, N.C. Gen.
Stat. § 55-14-31(d) (2009) mandates that if the trial court determines
that dissolution is appropriate, “the court shall not order dissolution
if . . . the corporation elects to purchase the shares of the complain-
ing shareholder at their fair value, as determined in accordance with
such procedures as the court may provide.” Accordingly, the trial
court must first establish if dissolution is reasonably necessary. Id. If
dissolution is deemed to be necessary, then the corporations may
avoid dissolution by purchasing the shares at issue. Id.

“[Blefore it can be determined whether, in any given case, it has
been established that liquidation is reasonably necessary to protect
the complaining shareholder’s rights or interest[s], the particular
rights or interests of the complaining shareholder must be articu-
lated.” Meiselman v. Meiselman, 309 N.C. 279, 298, 307 S.E.2d 551,
562 (1983) (internal quotation marks omitted). The complaining
shareholder has the burden of establishing that his or her rights or
interests are being contravened. Id. at 297, 307 S.E.2d at 562. The
Meiselman Court set forth the following “expectations analysis” to
ascertain whether liquidation of the corporation is reasonably neces-
sary to protect the rights of the complaining shareholder:

For plaintiff to obtain relief under the expectations[] analysis, he
must prove that (1) he had one or more substantial reasonable
expectations known or assumed by the other participants; (2) the
expectation has been frustrated; (3) the frustration was without
fault of plaintiff and was in large part beyond his control; and (4)
under all of the circumstances of the case plaintiff is entitled to
some form of equitable relief.

Id. at 301, 307 S.E.2d at 564. In determining the first prong of the
Meiselman test, the Supreme Court provided some guidance:

[A] complaining shareholder’s rights or interests in a close cor-
poration include the reasonable expectations the complaining
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shareholder has in the corporation. These reasonable expecta-
tions are to be ascertained by examining the entire history of the
participants’ relationship. That history will include the reason-
able expectations created at the inception of the participants’
relationship; those reasonable expectations as altered over time;
and the reasonable expectations which develop as the partici-
pants engage in a course of dealing in conducting the affairs of
the corporation. The interests and views of the other participants
must be considered in determining reasonable expectations. The
key is reasonable. In order for plaintiff’s expectations to be rea-
sonable, they must be known to or assumed by the other share-
holders and concurred in by them. Privately held expectations
which are not made known to the other participants are not
reasonable. Only expectations embodied in understandings,
express or implied, among the participants should be recognized
by the court.

Id. at 298, 307 S.E.2d at 563 (emphasis added) (internal quotation
marks omitted).

Consequently, plaintiff in the case at bar must show that Mrs.
Simmons had more than a privately held expectation that her shares
would be purchased after her death at fair market value by defend-
ants. Mrs. Simmons’ expectation “must be known to or assumed by
the other shareholders and concurred in by them.” Id. The trial court
aptly stated:

Plaintiff asserts a right to tender the shares of Mrs. Simmons
owned in each of the Defendant Corporations. If such a right
exists, it needs protection because the Defendant Corporations
have refused to purchase the shares that Mrs. Simmons owned.
Thus, the central question is whether a buyout at fair [market]
value is an enforceable right or interest under Meiselman.

The trial court decided this matter exclusively on the first prong
of the Meiselman test and determined that the undisputed facts
establish that Mrs. Simmons’ expectation was not reasonable as a
matter of law, and, therefore, plaintiff does not currently have an
enforceable right of redemption on behalf of Mrs. Simmons’ estate.4
We agree.

4. Defendants in this case argued before the trial court that Meiselman should
only apply to corporations with 10 shareholders or less. The trial court engaged in a
thorough analysis concerning the applicability of the Meiselman test to the facts of this
case. The trial court acknowledged that “[n]one of the underlying factors which drove
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The undisputed facts that plaintiff relies on to establish that Mrs.
Simmons’ expectation was reasonable are: (1) Acme and Sapona pre-
viously purchased the shares of a deceased shareholder, Thomas
Redding (“Mr. Redding”); (2) in 1997, Acme and Sapona made a tender
offer to all shareholders giving them the opportunity to sell some of
their shares back to the defendant corporations; (3) Sapona made the
same tender offer again in 2000; and (4) Mrs. Simmons wanted the
proceeds of the purchased shares to benefit her adult son, Bo, and
she expressed her belief to the trust officer in charge of her estate
planning, Ms. Elizabeth Allen (“Ms. Allen”), that selling her shares
after her death for that purpose “wouldn’t be a problem.”

In 1997 Mr. Redding, who was an employee, officer, and director
of Acme, died at the age of 40. After examining their respective finan-
cial conditions, Acme and Sapona offered to purchase Mr. Redding’s
shares that were held in trust.? There is no evidence that the Redding
family expected the shares to be redeemed; rather, it appears from
the record that the offer was made due to Mr. Redding’s age, long-
standing employment, and the fact that he left behind a family with
young children. This purchase was the only time that a deceased
shareholder’s shares were purchased by Acme and Sapona after the
shareholder’s death. This isolated event does not create a precedent
that would give rise to a reasonable expectation amongst the share-
holders, including Mrs. Simmons, that upon a shareholder’s death,
Acme and Sapona will purchase the deceased shareholder’s shares.

In 1997, soon after the death of Mr. Redding, Acme and Sapona
gave its shareholders an opportunity to sell their shares to the corpo-

the decision in Meiselman are clearly found in this case.” Most notably, Meiselman
and its progeny involved a small number of shareholders where antagonistic relation-
ships and dominance by a controlling majority shareholder are more likely to occur
than in a corporation where there are many shareholders and the corporation is run in
a manner similar to that of a publicly held corporation. See, e.g., Meiselman, 309 N.C.
at 282, 307 S.E.2d at 554 (involving two shareholders); Lowder v. All Star Mills, Inc.,
75 N.C. App. 233, 235-36, 330 S.E.2d 649, 651-52 (1985) (involving four shareholders in
one corporation and five shareholders in another corporation); Foster v. Foster
Farms, Inc., 112 N.C. App. 700, 702, 436 S.E.2d 843, 845 (1993) (involving two share-
holders). Additionally, as the trial court pointed out, the “number, composition, and
rights and interests of the non-complaining shareholders” are important considera-
tions when contemplating dissolution. For example, the effect of dissolution on the
remaining shareholders will undoubtedly be different in a corporation with many
shareholders versus a corporation with only a few shareholders. The trial court deter-
mined that “it is conceivable that Meiselman could apply to a business with more than
a handful of shareholders.” Consequently, while Meiselman is distinguishable, the trial
court applied the test to the present case.

5. Randolph did not purchase any shares from Mr. Redding’s estate.
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rations. The letters from both corporations stated that “[b]ecause
there is no market for the Company’s stock, the Company’s Board of
Directors believes it appropriate that shareholders be given the
opportunity to liquidate their investment from time to time.”6 In 2000,
using the same rationale as stated in the 1997 letters, Sapona once
again gave its shareholders the opportunity to redeem their shares in
the corporation. Plaintiff claims that since all shareholders received
the 1997 and 2000 letters, they were all under the same assumption
that Acme and Sapona were willing to redeem their shares since there
is no market for them. Plaintiff’s argument is without merit. The letters
do not support plaintiff’s claim that a shareholder can expect that her
shares will be purchased after her death at fair market value. To the
contrary, the letters establish a precedent that the corporation will
“from time to time” offer to purchase shares up to a certain amount and
at a specified price. Moreover, the letters make no reference to estates
or deceased shareholders and make no promises to purchase shares at
any other time except when this type of limited offer is made.

As to Mrs. Simmons’ statement to Ms. Allen that redeeming her
shares after her death “wouldn’t be a problem,” we fail to see how
this statement demonstrates anything other than her privately held
expectation that defendants would redeem her shares. Mrs. Simmons
did not provide any additional information to Ms. Allen that would
indicate that any other shareholder was aware of her expectation. Ms.
Allen testified that plaintiff has no information that any officer, direc-
tor, or shareholder of any of the defendant corporations knew that
Mrs. Simmons expected the corporations to purchase her shares after
her death. In other words, there is no evidence that Mrs. Simmons
ever relayed her subjective expectation to any member of the defend-
ant corporations. Moreover, Mrs. Simmons never inquired as to the
circumstances under which her shares would be purchased as she
engaged in her estate planning.

Plaintiff cites Royals v. Piedmont Electric Repair Co., 137 N.C.
App. 700, 529 S.E.2d 515 (2000), and argues that, like the plaintiff in
Royals, Mrs. Simmons had a reasonable expectation of receiving fair
market value for her shares. This case does not support plaintiff’s
argument. In Royals, the deceased plaintiff had been actively
involved in the corporation and had a reasonable expectation that he
would receive “some sort of fair value for his shares.” Id. at 706, 529
S.E.2d at 519. This expectation was known and concurred in by the

6. Randolph did not send a letter to its shareholders offering to purchase their
shares.
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other shareholders. Id. The plaintiff originally expected the redemp-
tion to occur at a bargain price supplemented by a subsidized
compensation at retirement; however, when the arrangement was
modified to eliminate the compensation component, the parties’
expectations changed and the plaintiff had a reasonable expectation
that his shares would be redeemed at fair market value. Id. at 706-07,
529 S.E.2d at 519. In the present case, there is no evidence that Mrs.
Simmons’ expectation was known, shared, or concurred in by any
other shareholder. No other shareholder testified in this matter that
he or she had the same expectation as Mrs. Simmons that his or her
shares would be purchased after death. Moreover, the undisputed evi-
dence shows that Mrs. Simmons, unlike the plaintiff in Royals, was
never involved in the day-to-day operations of any of the defendant
corporations and it does not appear that she attended the regular
shareholder meetings or attempted to take an active role in the man-
agement of the defendant corporations.

In sum, while the undisputed facts may demonstrate a subjective
expectation in the mind of Mrs. Simmons that her shares would be
purchased from her estate after her death, they do not establish that
the expectation was known or assumed by the other shareholders
and concurred in by them. Meiselman, 309 N.C. at 298, 307 S.E.2d at
563. Consequently, the expectation is not reasonable and does not
satisfy the first prong of the Meiselman test.”

Conclusion

In sum, there is no genuine issue of material fact in this case. The
trial court properly concluded that “Mrs. Simmons did not possess an
enforceable right or interest based upon a reasonable expectation
(shared by all shareholders) that her ownership in the Defendant
Corporations would be redeemed at fair [market] value upon her
death.” Consequently, we affirm the trial court’s order granting defend-
ants’ motion for summary judgment and denying plaintiff’s cross-
motion for summary judgment.

Affirmed.

Judges STEELMAN and STEPHENS concur.

7. We have discussed the expectation of Mrs. Simmons with regard to defendants
collectively; however, we note that plaintiff’s argument pertaining to Randolph is even
weaker than its arguments pertaining to Acme and Sapona. Randolph did not purchase
shares from Mr. Redding’s estate or send letters offering to redeem shares.
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STATE OF NORTH CAROLINA v. EVERETT GREGORY McCAIN

No. COA10-534
(Filed 17 May 2011)

1. Drugs— possession with intent to manufacture—posses-
sion—trafficking
A jury necessarily found defendant guilty of possession of
cocaine when it found him guilty of possession with the intent to
manufacture. The case was remanded for judgment and sentencing
for possession since the trial court erred by instructing the jury
on possession with intent to manufacture cocaine as a lesser-
included offense of trafficking.

2. Search and Seizure— probable cause for warrant—drugs in
defendant’s home

There was a substantial basis in a search warrant application
to believe that drugs would be found in defendant’s home and the
trial court correctly denied defendant’s motion to suppress for
lack of probable cause.

Appeal by defendant from judgment entered on or about 4
December 2009 by Judge Bradley B. Letts in Superior Court, Person
County. Heard in the Court of Appeals 2 November 2010.

Attorney General Roy A. Cooper, III, by Assistant Attorney
General William P. Hart, Jv., for the State.

Anne Bleyman, for defendant-appellant

STROUD, Judge.

Everett Gregory McCain (“defendant”) appeals from a conviction
for possession with intent to manufacture cocaine, and possession of
oxycodone. Defendant also contends that the trial court erred in
denying his motion to suppress. For the following reasons, we vacate
defendant’s conviction and sentence as to possession with intent to
manufacture cocaine; and affirm the denial of defendant’s motion
to suppress.

I. Background

On 8 December 2008, defendant, in two separate indictments,
was indicted on two counts (08CRS002724 and 08CRS002725) of traf-
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ficking in cocaine in violation of N.C. Gen. Stat. § 90-95(h)(3). By
superseding indictment for 08CRS002725, defendant was indicted on
one count of trafficking in oxycodone in violation of N.C. Gen. Stat.
§ 90-95(h)(3) on 12 January 2009. On 17 July 2009, defendant filed a
motion to suppress certain statements made to police and evidence
obtained as a result of the execution of search warrants on 7 March
and 17 July 2008. The trial court heard defendant’s motion to sup-
press at the 17 July and 6 August 2009 Criminal Sessions of Superior
Court, Person County. The trial court denied defendant’s motion to
suppress. Defendant was tried on these charges during the 30
November 2009 Criminal Session of Superior Court, Person County.
On 4 December 2009, the jury found defendant guilty of possession
with intent to manufacture cocaine and possession of oxycodone.
The trial court consolidated defendant’s convictions and sentenced
him to a term of six months to eight months imprisonment. The trial
court suspended this sentence and placed defendant on supervised
probation for 36 months. Defendant gave notice of appeal from his
convictions in open court.

II. Jury instructions

[1] Defendant contends and the State concedes that the trial court
erred in submitting to the jury the charge of possession with intent to
manufacture cocaine, pursuant to N.C. Gen. Stat. § 90-95(a)(1), as
this charge was not a lesser included offense of trafficking by
possession of cocaine, pursuant to N.C. Gen. Stat. § 90-95(h)(3).
Defendant contends that because of this error his conviction and con-
solidated sentence for possession with intent to manufacture cocaine
should be vacated. However, the State, citing State v. Wilson, 128
N.C. App. 688, 497 S.E.2d 416, disc. review improvidently allowed,
349 N.C. 289, 507 S.E.2d 38 (1998), contends that even if the charge of
possession with intent to manufacture cocaine is vacated, the case
should be remanded with instruction to enter judgment as to the
lesser included offense of possession of cocaine.l

1. The State also contends that defendant is not entitled to relief on this issue
because defendant invited this error. However, the State concedes that State v. Kelso,
187 N.C. App. 718, 723-24, 6564 S.E.2d 28, 32-33 (2007) (following the Wilson court in
holding that the defendant was entitled to relief even though the defendant “encour-
aged the trial court to submit the offense of sexual battery to the jury” which is not a
lesser included offense of first degree rape, despite the invited error doctrine), disc.
review denied, 362 N.C. 367, 663 S.E.2d 432 (2008) and State v. Wilson, 128 N.C. App.
at 690-91, 497 S.E.2d at 418-19 (even though the defendant requested the instruction of
felonious restraint, which was found not to be a lesser included offense of the indicted
offense of kidnapping, the Court held that defendant was entitled to relief, notwith-
standing the invited error doctrine), are controlling on this issue and only seek “to pre-
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In Wilson, the defendant was indicted and tried for first degree
kidnapping and assault. 128 N.C. App. at 690, 497 S.E.2d at 418. The
defendant was acquitted of the assault charge but convicted of felo-
nious restraint, which was submitted to the jury as a lesser included
offense under the kidnapping indictment. Id. On appeal, the defend-
ant argued that “the indictment charging him with first degree kid-
naping was insufficient to support defendant’s conviction of felo-
nious restraint.” Id. at 692, 497 S.E.2d at 419. This Court noted the
general rule that “when a defendant is indicted for a criminal offense,
he may be convicted of the charged offense or a lesser included
offense [only] when the greater offense which is charged in the bill of
indictment contains all of the essential elements of the lesser.” Id. at
692, 497 S.E.2d at 419-20 (quotation marks omitted). This Court fur-
ther noted that

the offense of felonious restraint contains an element not con-
tained in the crime of kidnaping-transportation by motor vehicle
or other conveyance. In fact, it is this element which distin-
guishes felonious restraint from another lesser included offense
of kidnaping, false imprisonment. False imprisonment, like felo-
nious restraint, contains all of the elements of kidnaping, except
for the requirement that there be an intent to confine, restrain, or
remove another person. Unlike felonious restraint, however, the
offense of false imprisonment does not include the element of
transportation by motor vehicle or other conveyance.

Id. at 693-94, 497 S.E.2d at 420-21. This Court concluded that “trans-
portation by motor vehicle or other conveyance is an essential ele-
ment of the crime of felonious restraint that must be alleged by the
State in a bill of indictment in order to properly indict a defendant for
that crime.” Id. at 694, 497 S.E.2d at 421. In applying this principle,
this Court further concluded that “the defendant in this case could
not have lawfully been convicted of the crime of felonious restraint
upon his trial on the kidnaping indictment since the indictment . . .
did not allege that the defendant transported the victim by motor
vehicle or other conveyance.” Id. The Court went on to hold that
“since the jury’s verdict of felonious restraint means that they found

serve this issue for further appellate review.” Here, during the charge conference,
defense counsel stated several times that possession with intent to manufacture
cocaine was a lesser included offense of trafficking in cocaine and did not object to
the trial court’s decision to include a jury instruction on possession with intent to man-
ufacture cocaine as a lesser offense. Even if this could be construed as invited error
by defendant, we hold that Kelso and Wilson are controlling and defendant is entitled
to relief.
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each of the elements of false imprisonment, we remand this case to
the trial court for imposition of judgment and appropriate sentencing
for the offense of false imprisonment.” Id. at 696, 497 S.E.2d at 422.

Here, defendant’s indictment for trafficking in cocaine states the
following:

The jurors for the State upon their oath present that on or about
the 7th day of March, 2008, in the county named above the defend-
ant named above unlawfully, willfully and feloniously did possess
28 grams or more but less than 200 grams of cocaine in violation
of G.S. 90-95(h)(3).

The trial court gave jury instructions as to trafficking in cocaine, pos-
session with the intent to manufacture cocaine, and possession of
cocaine. As stated above, the jury found defendant guilty of posses-
sion with intent to manufacture cocaine. N.C. Gen. Stat. § 90-95(h)(3)
(2007) sets out the elements for trafficking in cocaine: “Any person
who sells, manufactures, delivers, transports, or possesses 28 grams
or more of cocaine . . . shall be guilty of a felony . . . known as ‘traf-
ficking in cocaine[.]’” N.C. Gen. Stat. § 90-95(a) (2007) makes it
“unlawful for any person: (1) [t]Jo manufacture, sell or deliver, or pos-
sess with intent to manufacture, sell or deliver, a controlled sub-
stance[.]” Therefore, to convict someone of possession with the
intent to manufacture cocaine the State must prove that (1) the defend-
ant possessed cocaine and (2) defendant’s intention was to manufac-
ture the drug. See id. Possession with the intent to manufacture
cocaine contains one element that is not contained in trafficking in
cocaine—the intent to manufacture. Therefore, possession with the
intent to manufacture cocaine is not a lesser included offense of traf-
ficking in cocaine, as the “greater offense” does not “contain[] all of
the essential elements of the lesser.” See Wilson, 128 N.C. App. at 692,
497 S.E.2d at 419-20. Additionally, we cannot say that defendant was
properly indicted on the charge of possession with the intent to man-
ufacture cocaine, as the indictment does not mention anything showing
defendant’s intention to manufacture cocaine, an essential element of
the crime. See id. at 694, 497 S.E.2d at 421. Therefore, as the crime of
possession with the intent to manufacture cocaine is not a lesser
included offense of trafficking in cocaine, the charged offense, and
defendant was not properly indicted on the charge of possession with
the intent to manufacture cocaine, we hold that the trial court erred
in giving the instruction as to possession with the intent to manufac-
ture cocaine. Accordingly, we vacate defendant’s conviction and sen-
tence as to possession with the intent to manufacture cocaine.
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However, as noted above, the trial court also instructed the jury
regarding possession of cocaine. Possession of cocaine is one of the
essential elements of trafficking in cocaine, see N.C. Gen. Stat.
§ 90-95(h)(3). Therefore, it is a lesser included offense of trafficking
in cocaine. As the jury found defendant guilty of possession with the
intent to manufacture cocaine, it necessarily found defendant guilty
of possession of cocaine. Defendant was properly indicted on this
crime as the indictment states that defendant “did possess 28 grams
or more but less than 200 grams of cocaine[.]” Accordingly, we
remand this case to the trial court for entry of judgment and appro-
priate sentencing for the offense of possession of cocaine. See id. at
696, 497 S.E.2d at 422.

III. Motion to suppress

[2] Defendant next contends that the trial court erred in denying his
motion to suppress as “the information in support of the application
for the search warrant did not provide probable cause in violation of
[defendant’s] state and federal rights.”

A. Preliminary matters

Defendant challenged the 17 July 2008 search warrant by filing a
pretrial motion to suppress, which was denied in open court at the 17
July 2009 Criminal Session of Superior Court, Person County.
Defendant renewed his motion to suppress during trial at the end of
the presentation of the State’s evidence and, again, at the end of the
presentation of all evidence. The trial court denied defendant’s
renewals of his motion to suppress. N.C. Gen. Stat. § 15A-979(b)
(2007), in pertinent part, states that “[a]Jn order finally denying a
motion to suppress evidence may be reviewed upon an appeal from a
judgment of conviction[.]” As stated above, defendant appealed from
his convictions at the end of his trial. Therefore, we may hear his
appeal from the denial of his motion to suppress pursuant to N.C.
Gen. Stat. § 15A-979.

B. The 17 July 2008 Search Warrant?2
We have stated that

“[t]he standard of review to determine whether a trial court
properly denied a motion to suppress is whether the trial

2. At the 17 July and 6 August 2009 hearings on defendant’s motion to suppress,
the trial court also made a ruling on a 7 March 2008 search warrant of defendant’s res-
idence. However, defendant raises no argument on appeal regarding the 7 March 2008
search warrant.
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court’s findings of fact are supported by the evidence and
whether the findings of fact support the conclusions of law.”
State v. Tadeja, 191 N.C. App. 439, 443, 664 S.E.2d 402,
406-07 (2008). “The trial court’s conclusions of law are
reviewed de nmovo and must be legally correct.” State v.
Campbell, 188 N.C. App. 701, 704, 656 S.E.2d 721, 724, (cita-
tions, brackets, and quotation marks omitted), appeal dis-
missed, 362 N.C. 364, 664 S.E.2d 311 (2008).

State v. Williams, N.C. App. ___,__ , 703 S.E.2d 905, 907 (2011).
Specifically, defendant contends that “the motion to suppress should
have been granted” as “[t]he information in support of the application
for the [17 July 2008] search warrant was insufficient to establish
probable cause to believe that criminal activity was afoot” particu-
larly since the trial court excluded the information in paragraph five
of the warrant application.

In determining whether there was sufficient probable cause to
justify the magistrate’s issuance of a search warrant, this Court has
noted that

[t]The general rule, pursuant to the Fourth Amendment of the
United States Constitution and Article I, Section 20 of the North
Carolina Constitution, is that issuance of a warrant based upon
probable cause is required for a valid search warrant. See State v.
Jones, 96 N.C. App. 389, 397, 386 S.E.2d 217, 222 (1989), appeal
dismissed and review denied, 326 N.C. 366, 389 S.E.2d 809 (1990).
An application for a search warrant must contain a statement sup-
ported by allegations of fact that there is probable cause to believe
items subject to seizure may be found on the premises sought to
be searched. See N.C. Gen. Stat. § 15A-244 (2007). Under the “total-
ity of the circumstances” standard adopted by our Supreme Court
for determining the existence of probable cause:

[t]he task of the issuing magistrate is simply to make a practical,
common sense decision whether, given all the circumstances
set forth in the affidavit before him, including the “veracity”
and “basis of knowledge” of persons supplying hearsay infor-
mation, there is a fair probability that contraband or evidence
of a crime will be found in a particular place. And the duty of
a reviewing court is simply to ensure that the magistrate had
a “substantial basis for . . . conclud[ing] that probable cause
existed.”
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State v. Arrington, 311 N.C. 633, 638, 319 S.E.2d 254, 257-58
(1984) (quoting Illinois v. Gates, 462 U.S. 213, 238-39, 103 S. Ct.
2317, 76 L. Ed. 2d 527, 548 (1983)).

When the application is based upon information provided by
an informant, the affidavit should state circumstances supporting
the informant’s reliability and basis for the belief that a search
will find the items sought. State v. Crawford, 104 N.C. App. 591,
596, 410 S.E.2d 499, 501 (1991). A showing is not required “that
such a belief be correct or more likely true than false. A practical,
nontechnical probability is all that is required.” State v. Zuniga,
312 N.C. 251, 262, 322 S.E.2d 140, 146 (1984). Further, a magis-
trate’s determination of probable cause should be given great def-
erence, and an “after-the-fact scrutiny should not take the form of
a de novo review.” Arrington, 311 N.C. at 638, 319 S.E.2d at 258.

State v. Washburn, ___ N.C. App. ___, __, 685 S.E.2d 555, 560-61
(2009). In the application for the 17 July 2008 search warrant,
Investigator M.C. Massey, of the Person County Sheriff’s Office, made
the following averments as to probable cause:

1. THIS APPLICANT, INVESTIGATOR M.C. MASSEY HAS
RECEIVED INFORMATION FOR THE PAST THIRTY (30) DAYS
FROM CONFIDENTIAL RELIABLE INFORMANTS/SOURCES,
HEREAFTER REFERENCED TO AS “CRI'S”, THAT THE ABOVE
SUSPECT WAS SELLING AND CONTINUES TO SELL NAR-
COTICS FROM THE RESIDENCE OF 970 ALLIE CLAY RD. IN
WHICH THE SUSPECT LISTED ABOVE OCCUPIED AT THE
TIME OF THOSE SALES. THE “CRI'S” USED IN THIS INVESTI-
GATION HAVE PROVIDED THE PERSON COUNTY SHERIFF’S
OFFICE WITH INFORMATION THAT HAS LED TO ARRESTS
AND CONVICTIONS IN THE PAST. THIS INFORMATION WAS
PROVIDED AGAINST THE “CRI'S” OWN PENAL INTERESTS.

2. DURING THE MONTHS OF JUNE AND JULY 2008, THE PER-
SON COUNTY SHERIFF'S OFFICE STARTED GATHERING
INFORMATION ABOUT DRUGS BEING SOLD AT 970 ALLIE CLAY
RD. BOTH ANONYMOUS CALLERS AND CONFIDENTIAL AND
RELIABLE INFORMANTS HAVE GIVEN THIS INFORMATION.

3. THE SUBJECT RESIDING AT 970 ALLIE CLAY RD. (McCAIN,
Everett Gregory) HAS BEEN SYNONYMOUS WITH THE CON-
STANT SALE AND DELIVERY OF ILLEGALLY CONTROLLED
SUBSTANCES, IN THE PAST. THE SUBJECT HAS BEEN
CHARGED, AND ARRESTED [FOR] PAST CRIMES OF POS-
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SESSING WITH INTENT TO SELL AND DELIVER ILLEGALLY
CONTROLLED SUBSTANCES.

4. DURING THE MONTH OF JULY 2008 I (INV. MASSEY) MET
WITH A CONCERNED CITIZEN ABOUT HIS SISTER BEING
ADDICTED TO “CRACK” COCAINE AND THE CONCERNED
CITIZEN RELAYED TO MYSELF THAT HE HAD KNOWLEDGE
OF McCAIN, Everett Gregory BEING THE SUPPLIER OF ILLE-
GAL CONTROLLED SUBSTANCES TO HIS SISTER.

5. ON JULY 17TH 2008, I (INV. M.C MASSEY[)] WENT INSIDE
THE RESIDENCE OF 970 ALLIE CLAY RD, TO CHECK ON THE
WELFARE OF AGENTS FROM THE NC DEPT OF REVENUE.
UPON ENTRY INTO THE RESIDENTCE I (INV. M.C. MASSEY)
SAW IN PLAIN VIEW A SHOTGUN AND A GLASS ASHTRAY
CONTAINING APPROXIMATELY 5-10 PARTIALLY SMOKED
MARIJUANA CIGARETTES. THAT BEING A VIOLATION OF
NORTH CAROLINA CONTROLLED SUBSTANCE LAWS. AT
THAT TIME I DETAINED THE SUBJECT (McCAIN, Everett
Gregory) AND ASKED THE NC TAX AGENTS TO DEPART FROM
THE RESIDENCE. THE RESIDENCE WAS THEN SECURED BY
OTHER OFFICERS AND THIS SEARCH WARRANT WAS TO BE
OBTAINED.

6. FURTHER, THIS APPLICANT STATES THAT THE CONFI-
DENTIAL AND RELIABLE INFORMANTS USED, HAVE BEEN
CERTIFIED THROUGH CONVICTIONS, AS RESULT OF INFOR-
MATION PROVIDED, THROUGH THE PERSON COUNTY JUDI-
CIAL SYSTEM. THIS APPLICANT STATES THAT THE CRI'S ARE
FAMILIAR WITH THE APPEARANCE, PACKAGING AND
AFFECTS [sic] OF THE CONTROLLED SUBSTANCE COCAINE
AND HAS PROVIDED STATEMENTS TO THIS APPLICANT
AGAINST THEIR OWN PENAL INTEREST.

7. CRIMINAL HISTORY CHECKS WERE CONDUCTED ON THE
SUBJECT LISTED ON THIS APPLICATION BY UTILIZING SHER-
IFF’'S OFFICE AND LAW ENFORCEMENT MEANS, REVEALING
THAT PRIOR HISTORY OF THE ILLEGAL POSSESSION OF NAR-
COTICS EXIST FOR THE SUBJECT LISTED IN THIS AFFIDAVIT.

8. IT IS MY OPINION, BASED ON MY EXPERIENCES, TRAIN-
ING AND OBSERVATIONS THAT ILLEGAL NARCOTICS ARE
BEING KEPT AND INGESTED AT THE ABOVE LOCATION.
THEREFORE THIS APPLICANT RESPECTFULLY REQUESTS
THAT THE COURT ISSUE A WARRANT TO SEARCH THE PER-
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SONS(S), RESIDENCE, PROPERTY, ANY STORAGE OUT BUILD-
INGS AND THE VEHICLE(S) LISTED ON THIS APPLICATION.

In the transcript of the 17 July 2009 hearing on defendant’s motion to
suppress, the trial court made the following ruling as to the 17 July
2008 search warrant:

It appears to the Court that the search warrant issued . . . July 17,
2008, one year ago today, is valid on its face. The information pro-
vided by the applicant in his affidavit sufficiently supports a finding
of probable cause by the magistrate, and the Court makes this rul-
ing even without consideration of paragraph number five.3

After a thorough review of the 17 July 2008 warrant, we hold that,
even excluding paragraph five of Investigator Massey’s affidavit,
there was sufficient evidence in support of the search warrant of
defendant’s residence to provide probable cause to believe that con-
traband would be found in that location.4

Investigator Massey, in his affidavit, states that he had received
information within the past 30 days from confidential reliable infor-
mants (“CRIs”) that defendant was selling narcotics from his resi-
dence; during June and July of 2008, the sheriff’s department had
received information from anonymous callers and CRIs that drugs
were being sold at defendant’s residence; in July 2008, Investigator
Massey met with a “concerned citizen” that stated defendant was sup-
plying drugs to his sister who was addicted to “crack” cocaine; defend-
ant’s residence had been “synonymous with the constant sale and
delivery of illegally controlled substances” as defendant had been the
subject of past charges and arrests for possession with intent to sell
and deliver illegal controlled substances; and a criminal background
check of defendant also revealed that he had a “prior history” of pos-
session of narcotics. Given the specific information from multiple

3. We note that there is no written order in the record on appeal denying defendant’s
motion to suppress. N.C. Gen. Stat. § 15A-977(f) (2009) states that in ruling upon a
defendant’s motion to suppress, “[t]he judge must set forth in the record his findings
of facts and conclusions of law.” However, defendant makes no argument regarding
the lack of a written order. See N.C.R. App. P. 28(a) (“The scope of review on appeal is
limited to issues so presented in the several briefs. Issues not presented and discussed
in a party’s brief are deemed abandoned.”).

4. According to the “memorandum of rulings” in the record on appeal, the trial
court ultimately ruled that “Paragraph No. 5 may not be used as [a] basis for determi-
nation of probable cause for issuance of search warrant.” As the trial court determined
that Investigator Massey’s affidavit even excluding paragraph No. 5 offered sufficient
probable cause to support the 17 July 2008 search warrant and we affirmed that con-
clusion, we need not address defendant’s arguments as to paragraph No. 5.
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sources, including informants, citizens, and anonymous callers, that
there was ongoing drug activity at defendant’s residence combined
with defendant’s past criminal involvement with illegal drugs, we con-
clude that sufficient probable cause was presented the Investigator
Massey’s affidavit. Next, we turn to the issue of “the informant’s reli-
ability and basis for [their] belief[s].” See Washburn, ___ N.C. App. at
__, 685 S.E.2d at 560-61.

First, Investigator Massey’s affidavit states that the CRIs used had
been “certified” because information provided by them had resulted
in arrests and convictions in the past. See State v. Arrington, 311 N.C.
633, 642, 319 S.E.2d 254, 260 (1984) (“The fact that statements from
the informants in the past had led to arrests is sufficient to show the
reliability of the informants.”). Also, the CRIs were familiar with “the
appearance, packaging, and affects [sic]” of cocaine and had pro-
vided statements to him “against their own penal interest.” See State
v. Beam, 325 N.C. 217, 221, 381 S.E.2d 327, 330 (1989) (“Statements
against penal interest carry their own indicia of credibility sufficient
to support a finding of probable cause to search.” (citation omitted)).
Also, Investigator Massey had met personally with the concerned cit-
izen. Further, the CRIs, callers, and the concerned citizen had all
given consistent information that during the months of June and July
2008, illegal drugs were being sold at defendant’s residence. Applying
the totality of the circumstances test prescribed in Washburn and giv-
ing proper deference to the decision of the magistrate to issue the
search warrant, we hold that there was a substantial basis in the
application for the search warrant, even without consideration of
paragraph five, for the magistrate to conclude there was probable
cause to believe drugs would be found in defendant’s home. The 17
July 2008 search warrant of defendant’s home is therefore valid and
defendant’s argument is overruled. Accordingly, we affirm the trial
court’s denial of defendant’s motion to suppress.

IV. Conclusion

For the reasons stated above, we vacate defendant’s conviction
and sentence for possession with intent to manufacture cocaine,
remand for imposition of judgment and appropriate sentencing for
the offense of possession of cocaine; and affirm the denial of his
motion to suppress.

VACATED, REMANDED, AND AFFIRMED.

Judges BRYANT and BEASLEY concur.
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STATE OF NORTH CAROLINA v. DENNIS KEITH JACKSON, JR.

No. COA10-1182
(Filed 17 May 2011)

1. Appeal and Error— preservation of issues—failure to
object—failure to argue plain error

Although defendant contended that the trial court erred in a
felonious operation of a motor vehicle to elude arrest case by
denying defendant’s motion to suppress, defendant failed to pre-
serve this issue by failing to object at trial and by failing to argue
plain error.

2. Motor Vehicles— felonious operation of motor vehicle to
elude arrest—motion to dismiss—aggravating factors
The trial court did not err by denying defendant’s motion to
dismiss the charge of felonious operation of a motor vehicle to
elude arrest because sufficient evidence was presented of the
aggravating factors necessary to support the conviction.

3. Constitutional Law— effective assistance of counsel—failure
to object

A defendant was not denied effective assistance of counsel in
a felonious operation of a motor vehicle to elude arrest case
based on his trial counsel’s failure to object to evidence obtained
from an alleged illegal search. Defendant failed to show he was
prejudiced when defendant voluntarily answered the front door
of his house to answer the officers’ questions and did not chal-
lenge the voluntariness of his later statements to the officers in
which he admitted to being the driver of the motorcycle.

Appeal by defendant from judgment entered 6 April 2010 by
Judge R. Stuart Albright in Guilford County Superior Court. Heard in
the Court of Appeals 7 March 2011.

Roy Cooper, Attorney General, by J. Allen Jernigan, Special
Deputy Attorney General, for the State.

James W. Carter, for defendant-appellant.
Defendant Dennis Keith Jackson, Jr. appeals from a judgment

entered upon a jury verdict finding him guilty of felonious operation
of a motor vehicle to elude arrest. We find no error.
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The evidence presented at trial tended to show that, on 23 August
2009 at around 5:00 p.m., while traveling northbound on U.S. Highway
29 in Guilford County, North Carolina, State Highway Patrol Trooper
Robert M. Robertson, Jr. observed a blue motorcycle traveling in the
southbound lane on the highway “coming at [him] at a high rate of
speed.” Because the area was a 55 mile-per-hour zone, Trooper
Robertson activated his radar and clocked the vehicle as traveling 82
miles per hour. The trooper then proceeded to cross the grassy median
dividing the two northbound and two southbound lanes of U.S.
Highway 29, activated his marked patrol car’s siren and rooftop and
front grill lights, and began pursuit of the blue motorcycle in the south-
bound lanes of U.S. Highway 29. Trooper Robertson testified that

[he] could see that the motorcycle [was] going from the left lane
to the right lane going around traffic back and forth just going up
through there. Normal traffic in there is from 55 to 60. So, you
know, a vehicle doing 80 plus would have to go from left to right
to—to get around them.

Then, after Trooper Robertson was within seven or eight car lengths
of the motorcycle, the motorcycle maneuvered out of the left lane by
“cut[ting] through” the slower, heavier traffic on the highway and
exited at Hicone Road. The trooper exited the highway to continue
his pursuit of the motorcycle and, although he got close enough to
read the license tag on the motorcycle, he was unable to do so
because the tag was affixed at a 45 degree or 60 degree angle, which
made it unreadable while the trooper was in pursuit. Due to the heavy
traffic on Hicone Road, Trooper Robertson lost sight of the motorcy-
cle for a brief period of time, but then got within 100 feet or less
shortly before the vehicle reached Hines Chapel Road. The trooper
then saw the motorcycle turn right onto Hines Chapel Road without
stopping at the red traffic light and, when the driver made the right
turn, the trooper “could see the driver very well, [he] could see the
bike very well. And the actual driver himself turned back and looked
at [Trooper Robertson] when he was turning, making that right turn
onto Hines Chapel.” Then, as the motorcycle continued on Hines
Chapel Road, the trooper paced the vehicle as traveling at speeds in
excess of 108 miles per hour, at which time the trooper again lost
sight of the motorcycle.

Over defendant’s objection, Trooper Robertson testified that a
motorist and his passenger flagged the trooper down and asked him
if he was “looking to find a blue bike,” and told the trooper where
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they had seen it last. Based on this information, the trooper turned
his vehicle around and proceeded in the direction from which he
came. By this time, additional units from the Guilford County Sheriff’s
Department had also arrived in the area to look for the motorcycle.

After State Trooper Royce Barham first heard the call that
Trooper Robertson was “attempting to overtake a fleeing blue motor-
cycle on U.S. 29,” he immediately headed towards the area of Hicone
and Hines Chapel Roads, the last location in which the motorcycle
was seen. Less than a minute later, and about six or seven minutes
after the chase initially began, Trooper Barham started into a sharp
sweeping curve on Creekview Road near Hines Chapel Road and
“met” the blue motorcycle as both vehicles approached the curve from
opposite directions. Because the sharp curve required both drivers to
slow their vehicles to 15 or 20 miles per hour, the trooper testified,
“And as we met[,] I looked over at the driver of the motorcycle and
made eye contact with him.” Because the shield of the helmet covering
the driver’s eyes and nose was clear, Trooper Barham “could tell it
was a white male and [he] could make out his eyebrows, nose and
eyes.” Trooper Barham then reported where he had encountered the
blue motorcycle to the other units and, upon hearing Trooper
Barham'’s report, Trooper Robertson proceeded back towards Hines
Chapel Road.

As Trooper Robertson drove slowly down Hines Chapel Road,
looking up driveways and at houses for any sign of the blue motorcycle,
he was flagged down again, this time by an older man and his grand-
children in the front of the man’s house: “[H]e told me that if [ was
looking for a blue motorcycle, that a blue motorcycle just come [sic]
speeding by and pulled into the driveway at his neighbor’s house right
[next door].”

Trooper Robertson pulled into the driveway at 3703 Hines Chapel
Road and followed the curved driveway to the rear of the house. The
trooper then testified:

As soon as I pulled into the driveway I kind of scanned every-
where to see if I could see where the—where the blue bike was.
I didn’t know if he proceeded through the yard into the next yard
or what. I was—I was looking around making sure that there was
no one out there or anything like that.

At that time—point in time I stepped out of the patrol vehicle and
took about four or five steps up to the van and I was mainly look-
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ing into the big building that was back there. I thought that maybe
he had pulled through there. And as I looked at the building|,
which looked like “some type of aircraft hangar-type building,
one of those big industrial-type metal buildings” that appeared to
serve as a carport,] I looked back and the blue bike was on the
carport beside [a] silver van. And I think there was another small
passenger car there also. It was in between the two.

After seeing the blue motorcycle, the trooper determined that this
was the same vehicle he had been pursuing, based on the overall look
of the vehicle, the angled license tag, and the heat he could feel ema-
nating from the vehicle from several feet away. Trooper Robertson
returned to his patrol vehicle and communicated with the other units
in the area that he “believe[d] [he] had found the blue bike.” He then
backed his patrol vehicle out of the driveway to signal his location to
the other officers in the area.

About one minute later, Trooper Barham arrived on the scene and
both troopers drove into the driveway, took another look at the
motorcycle parked in the carport structure, and proceeded to the
front door of the residence. The troopers told the woman who
answered the door that they “needed to see the driver of the blue
bike.” Defendant then came to the door, wearing jeans like those
worn by the driver of the motorcycle, and sweating profusely. When
defendant appeared at the door, Trooper Barham “immediately rec-
ognized him as the person on or the driver of the bike that [he] saw
over on [Creekview] Road,” because “[i]t was the same set of eyes,
eyebrows, and nose that [he] just saw.”

Defendant initially denied being the driver of the motorcycle,
claiming that the motorcycle had been parked for several hours. The
troopers then placed defendant under arrest, advised him of his
Miranda rights, and verified that defendant was the owner of the
vehicle by running the Vehicle Identification Number and tag through
their communications center. Defendant then asked to speak with
Trooper Robertson and admitted to the trooper that he was the driver
of the motorcycle. Defendant was “very apologetic,” and said that he
“just didn’t want a speeding ticket and that he had a Class A CDL and
he didn’t want to lose his job; and if he got a ticket or if he, you know,
got in trouble, he could possibly lose his job.” One of the people in the
house then brought out a helmet and jacket, both of which appeared
to be the same as the items that Troopers Barham and Robertson
observed the driver of the motorcycle wearing during the pursuit.
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Defendant was indicted with one count of felonious fleeing
to elude arrest with a motor vehicle in violation of N.C.G.S.
§ 20-141.5(b). Defendant moved to suppress the evidence gathered at
3703 Hines Chapel Road, as well as the contents of his statements
made after his arrest. The trial court denied defendant’s motion by
order, in which it made detailed findings of fact and conclusions of
law. The case was tried before a jury in Guilford County Superior
Court. Defendant moved to dismiss the charge at the close of the
State’s evidence, which was denied. Defendant informed the court
that he would not present any evidence, and so did not renew his
motion to dismiss the charge at the close of all of the evidence. The
jury found defendant guilty and, on 6 April 2010, the court entered its
judgment upon the jury’s verdict and sentenced defendant to a term
of six to eight months imprisonment suspended on the condition of
sixty months of supervised probation. Defendant appeals.

L

[1] Defendant first contends the trial court erred by denying his
motion to suppress. However, defendant concedes in his brief that he
did not object when the evidence that was the subject of his motion
was introduced at trial. Therefore, defendant has failed to preserve
this issue for review. See State v. Golphin, 352 N.C. 364, 463, 533
S.E.2d 168, 232 (2000) (“To preserve an issue for appeal, the defend-
ant must make an objection at the point during the trial when the
State attempts to introduce the evidence. A defendant cannot rely on
his pretrial motion to suppress to preserve an issue for appeal. His
objection must be renewed at trial. [Defendant’s] failure to object at
trial waived his right to have this issue reviewed on appeal. This
assignment of error is overruled.” (citations omitted)), cert. denied,
532 U.S. 931, 149 L. Ed. 2d 305 (2001).

Although defendant suggests that this Court may review this
issue for plain error, defendant asserts only that “it was prejudicial
error for the trial court to deny the motion to suppress” because, “[i]f
not for the illegal search, there would have been no evidence of
[defendant] as the driver of the motorcycle.” However, “[i]n meeting
the heavy burden of plain error analysis,” a defendant “must convince
this Court, with support from the record, that the claimed error is so
fundamental, so basic, so prejudicial, or so lacking in its elements
that absent the error the jury probably would have reached a differ-
ent verdict.” State v. Cummings, 352 N.C. 600, 636, 536 S.E.2d 36, 61
(2000), cert. denied, 532 U.S. 997, 149 L. Ed. 2d 641 (2001). Thus,
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“[d]efendant has the burden of showing . .. (i) that a different result
probably would have been reached but for the error or (ii) that the
error was so fundamental as to result in a miscarriage of justice or
denial of a fair trial.” Id. (omission in original) (internal quotation
marks omitted). In the present case, defendant “provides no explana-
tion, analysis or specific contention in his brief supporting the bare
assertion that the claimed error is so fundamental that justice could
not have been done.” See id. “Defendant’s empty assertion of plain
error, without supporting argument or analysis of prejudicial impact,
does not meet the spirit or intent of the plain error rule.” See id. at
637, 536 S.E.2d at 61. “By simply relying on the use of the words ‘plain
error’ as the extent of his argument in support of plain error, defend-
ant has effectively failed to argue plain error and has thereby waived
appellate review.” See id. Accordingly, we decline to review this issue
for plain error.

IL.

[2] Defendant next contends the trial court erred by denying his
motion to dismiss because defendant argues the State presented
insufficient evidence to establish that defendant drove recklessly. We
disagree.

“Upon defendant’s motion for dismissal, the question for the
Court is whether there is substantial evidence (1) of each essential
element of the offense charged, or of a lesser offense included
therein, and (2) of defendant’s being the perpetrator of such offense.
If so, the motion is properly denied.” State v. Powell, 299 N.C. 95, 98,
261 S.E.2d 114, 117 (1980). “Substantial evidence means such relevant
evidence as a reasonable mind might accept as adequate to support a
conclusion.” State v. Etheridge, 319 N.C. 34, 47, 352 S.E.2d 673, 681
(1987). “The test of the sufficiency of the evidence to withstand the
motion is the same whether the evidence is direct, circumstantial or
both.” Powell, 299 N.C. at 99, 261 S.E.2d at 117. “The evidence is to be
considered in the light most favorable to the State; the State is enti-
tled to every reasonable intendment and every reasonable inference
to be drawn therefrom . ...” Id.

N.C.G.S. § 20-141.5(a) provides in relevant part: “It shall be
unlawful for any person to operate a motor vehicle on a street, high-
way, or public vehicular area while fleeing or attempting to elude a
law enforcement officer who is in the lawful performance of his
duties.” N.C. Gen. Stat. § 20-141.5(a) (2009). Violation of this section
shall be a Class H felony when both of “the following aggravating fac-
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tors are present at the time the violation occurs” “[s]peeding in
excess of 15 miles per hour over the legal speed limit”; and
“[r]eckless driving as proscribed by G.S. 20-140.” N.C. Gen.
Stat. § 20-141.5(b)(1), (b)(3). Reckless driving is defined in N.C.G.S.
§ 20-140 as follows:

(a) Any person who drives any vehicle upon a highway or any
public vehicular area carelessly and heedlessly in willful or
wanton disregard of the rights or safety of others shall be
guilty of reckless driving.

(b) Any person who drives any vehicle upon a highway or any
public vehicular area without due caution and circumspec-
tion and at a speed or in a manner so as to endanger or be
likely to endanger any person or property shall be guilty of
reckless driving.

N.C. Gen. Stat. § 20-140(a)~(b) (2009).

In the present case, defendant contends the State failed to pre-
sent evidence of the aggravating factors necessary to support a con-
viction for felonious fleeing to elude arrest because defendant asserts
the State failed to present evidence in conformity with the trial
court’s instructions to the jury that defendant drove recklessly by
improperly weaving through traffic and improperly crossing a solid
yellow double line. However, Trooper Robertson testified that he
clocked defendant traveling at a speed of 82 miles per hour in a 55
mile-per-hour zone and observed defendant maneuvering “from the
left lane to the right lane going around traffic back and forth just
going up through there.” When asked whether the motorcycle was
“weaving in and out of vehicles,” Trooper Robertson answered:

Yeah, both—it’s a two-lane highway going northbound and south-
bound. There was [sic] vehicles not bumper to bumper, but they
were sporadically through both lanes, both of the southbound
lanes so that you couldn’t just go straight up one lane. You had to
merge into traffic left and right to get around it. Like I said, most
of the traffic at this point in time was probably about 55 to 65,
somewhere around that area; so that if a vehicle was traveling at
85 or—or 80 miles an hour, they would have to go in and out of
lanes to go around the vehicles.

Additionally, with respect to whether defendant improperly crossed a
solid double yellow line, Trooper Robertson testified that most of the
portion of Hicone Road traveled by defendant was a two-lane road
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divided by a solid double yellow line. The trooper further testified
that, based on the amount of traffic present on Hicone Road at the
time he pursued defendant, defendant would have had “to go around
that traffic to get down through there . . . to go around those vehicles
to get down to where he was at.” Thus, although the trooper had lost
sight of defendant’s motorcycle while on Hicone Road after exiting
U.S. Highway 29, the trooper’s testimony allowed the jury to reason-
ably infer that defendant would have had to travel across the solid
double yellow line to maneuver through the traffic while being pur-
sued by Trooper Robertson. See State v. Rowland, 263 N.C. 353, 358,
139 S.E.2d 661, 665 (1965) (“When the motion for nonsuit calls into
question the sufficiency of circumstantial evidence, the question for
the court is whether a reasonable inference of defendant’s guilt may
be drawn from the circumstances. If so, it is for the jury to decide
whether the facts, taken singly or in combination, satisfy them
beyond a reasonable doubt that the defendant is actually guilty.”).
Therefore, we conclude the State presented sufficient evidence of the
aggravating factors necessary to support a conviction for felonious
fleeing to elude arrest. Accordingly, we overrule this issue on appeal.

I1I.

[3] Finally, defendant contends he was denied effective assistance of
counsel because his trial counsel failed to object when the evidence
that was the subject of his motion to suppress was introduced at trial.
Again, we disagree.

“When a defendant attacks his conviction on the basis that coun-
sel was ineffective, he must show that his counsel’s conduct fell
below an objective standard of reasonableness.” State v. Braswell,
312 N.C. 553, 561-62, 324 S.E.2d 241, 248 (1985). “The fact that counsel
made an error, even an unreasonable error, does not warrant reversal
of a conviction unless there is a reasonable probability that, but for
counsel’s errors, there would have been a different result in the pro-
ceedings.” Id. at 563, 324 S.E.2d at 248. The general rule is “that the
incompetency (or one of its many synonyms) of counsel for the
defendant in a criminal prosecution is not a Constitutional denial of
his right to effective counsel unless the attorney’s representation is so
lacking that the trial has become a farce and a mockery of justice.”
State v. Sneed, 284 N.C. 606, 612, 201 S.E.2d 867, 871 (1974). Since
“there can be no precise or ‘yardstick’ approach in applying the rec-
ognized rules of law in this area,” “each case must be approached
upon an ad hoc basis, viewing circumstances as a whole, in order to
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determine whether an accused has been deprived of effective assis-
tance of counsel.” Id. at 613, 201 S.E.2d at 872.

Here, defendant suggests that the “only evidence” that defend-
ant was the driver of the motorcycle resulted from Trooper
Robertson’s discovery of defendant’s blue motorcycle in the carport
located in the back of the residence at 3703 Hines Chapel Road, and
appears to suggest that, but for the trooper’s purported “illegal”
search that led to discovery of the motorcycle, the jury “would have
had to acquit [defendant] of the charge.” Nevertheless, Trooper
Robertson testified that he was directed to the residence at Hines
Chapel Road by a neighbor, who told the trooper that, “if [he] was
looking for a blue motorcycle, that a blue motorcycle just come [sic]
speeding by and pulled into the driveway at [the] neighbor’s house
right [next door].” Trooper Barham further testified that, because he
had an opportunity to see defendant’s face during the pursuit, he
immediately recognized defendant as the driver of the motorcycle
when defendant voluntarily came to the front door of the residence
when Troopers Barham and Robertson asked to speak to the driver of
the motorcycle. Because defendant concedes that “[1Jaw enforcement
officers have the right to approach a person’s residence to inquire
whether the person is willing to answer questions,” State v. Wallace,
111 N.C. App. 581, 585, 433 S.E.2d 238, 241, disc. review denied, 335
N.C. 242,439 S.E.2d 161 (1993), and because defendant does not chal-
lenge the voluntariness of his later statements to the troopers in
which he admitted to being the driver of the motorcycle, we are not
persuaded that defense counsel’s representation at trial was “so lack-
ing” as to turn defendant’s trial into “a farce and a mockery of justice”
when he failed to object to the testimony regarding the discovery of
the blue motorcycle in the carport. See Sneed, 284 N.C. at 612, 201
S.E.2d at 871. Accordingly, we overrule this issue on appeal.

No error.

Judges McGEE and McCULLOUGH concur.
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WILLIAM H. “BILL” WILSON PETITIONER V. CITY OF MEBANE BOARD OF ADJUST-
MENT, THE CROWN COMPANIES, LLC, INTERVENOR, RESPONDENTS

No. COA10-971
(Filed 17 May 2011)

1. Zoning— prior ordinance—common law vested right

Expenditures on a real estate development project prior to
the enactment of a Unified Development Ordinance were not
made in reasonable reliance on and after the issuance of a build-
ing permit. Respondent Crown did not acquire a common law
vested right to have its development plan evaluated under the
prior ordinances.

2. Appeal and Error— mootness—zoning

An appeal from a zoning decision was not moot even though
amendments to a zoning ordinance before the appeal was filed
would have entitled respondent Crown to a building permit for its
development. A permit issued under the prior ordinance was void
ab initio and the amendments would not have eradicated the
effects of the violation.

Appeal by Petitioner from Judgment entered 18 May 2010 by
Judge Ronald Stephens in Alamance County Superior Court. Heard in
the Court of Appeals 26 January 2011.

Andrew J. Petesch, Attorney for Petitioner-Appellant.

Bateman Law Firm, by Charles Bateman, Attorney for
Respondent-Appellee City of Mebane Board of Adjustment.

Wishart Norris Henninger & Pittman, PA., by June K. Allison,
Attorney for Intervenor-Respondent-Appellee The Crown
Companies, LLC.

HUNTER, JR., Robert N., Judge.

Petitioner appeals the trial court’s Judgment affirming the deci-
sion of the City of Mebane Board of Adjustment (“the Board”), which
approved the issuance of a building permit by the City of Mebane to
The Crown Companies, LLC (“Crown”). Petitioner alleges the trial
court erred as a matter of law in affirming the Board’s decision, which
found that Crown had acquired a common law vested right to proceed
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with the development under zoning ordinances that are no longer in
effect. Petitioner further alleges the trial court’s decision was arbi-
trary and capricious, as it was not supported by substantial evidence.
We do not reach all issues raised by Petitioner, because we agree with
his contention that Crown did not acquire a common law vested right
and therefore reverse the trial court’s Judgment.

I. Factual & Procedural History

This dispute arises out of the approval of a commercial develop-
ment for a Walgreens retail store adjacent to a residential neighbor-
hood in the city of Mebane, North Carolina (the “Walgreens Project”).
Petitioner Bill Wilson (“Wilson”) is the owner of a residential prop-
erty located at 815 S. Fifth Street in Mebane. At this address, Wilson
owns a lot that is zoned for residential use, upon which sits a 1950’s
four-bedroom house. Wilson purchased the property in 2005 and, that
same year, sought to have it rezoned for commercial use. The City of
Mebane denied his request.

In late 2006, Crown, a commercial real estate development company,
became interested in developing the area of land adjacent to Wilson’s
property. Crown sought to build a Walgreens retail store on the site.

The Crown property is approximately 1.62 acres and is comprised
of three parcels. At the time Crown purchased the property, two of
the three parcels were zoned for business use, while the
eastern—most parcel—the parcel adjacent to Wilson’s property—was
zoned for residential use.

Since 2002, the City of Mebane (“the City”) had two separate zon-
ing and landscaping ordinances in effect that applied to both the
Crown and Wilson properties: the Landscape Standards Ordinance
(“LSO™) and the Mebane Zoning Ordinance (“MZO”). The LSO
required a vegetation buffer to be placed between incompatible land
uses. Specifically, section 3(f) of the LSO called for a 50-foot buffer
between commercial and residential uses. The City adopted an
amendment to the LSO in 2003 that exempted developments of less
than five (5) acres of land from the 50-foot buffer requirement (the
“five-acre exemption”).

As Crown began its planning for the Walgreens Project, Daniel
Barnes (“Barnes”), an engineer for and principle of Crown, had a
series of conversations with the City of Mebane Planning
Administration. In December of 2006, Barnes met with Montrina
Hadley (“Hadley”), the Mebane Planning Director, and presented
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Crown’s initial plan for the Walgreens Project. From this first meeting
with Hadley, it was apparent to Barnes that Crown’s plan for the
Walgreens site was in conflict with the zoning ordinances in effect at
that time, the LSO and the MZO. Specifically, Barnes knew it would
be difficult to accommodate the 50-foot buffer on the perimeter of the
Walgreens site for the benefit of adjacent residential lots.
Additionally, the site plan required that thirty percent (30%) of the
building that would house the Walgreens store would sit on the east-
ern-most parcel, which was zoned for residential use and borders
Wilson’s property. Barnes was reassured, however, that because
Crown’s property was approximately 1.62 acres, certain zoning
requirements, including the 50-foot buffer, could be waived pursuant
to the five-acre exemption provided in the LSO.

After this initial meeting, Crown continued to pursue the devel-
opment of the Walgreens Project and considered purchasing Wilson’s
property in order to accommodate a 50-foot buffer. In April 2007,
Wilson and Crown entered into a purchase agreement whereby
Crown acquired the right to purchase Wilson’s property.

In May 2007, however, Barnes concluded that purchasing Wilson’s
property was prohibitively expensive. Barnes submitted a revised site
plan to Hadley reflecting Crown’s decision not to acquire Wilson’s
land and requested Hadley’s opinion as to the possibility of acquiring
a waiver for the 50-foot buffer. Barnes also inquired as to whether
Crown should seek rezoning of the residential-zoned parcel adjacent
to Wilson’s property, and upon which thirty percent of the Walgreens
building would sit. Hadley replied that she discussed the issue with
her staff; she recommended that Crown apply to have the residential
parcel rezoned and indicated that a waiver for the 50-foot buffer
would be granted.

In December 2007, Crown informed Wilson that it would not exer-
cise its option to purchase his property. Crown, however, continued
with its development efforts. During the next year, Barnes submitted
four versions of the site plan to Hadley’s office for approval on 23
January 2008, 19 May 2008, 23 June 2008, and 17 November 2008.

At the same time Crown was moving forward with its develop-
ment plan, the City of Mebane adopted a new set of zoning ordi-
nances, the Unified Development Ordinance (“UDO”). The UDO was
adopted on 4 February 2008 and is a consolidation of the then-exist-
ing ordinances, the LSO and the MZO. While the majority of the LSO
survived the consolidation into the UDO, the LSO’s five-acre exemp-
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tion for the 50-foot buffer between incompatible land uses was not
incorporated into the UDO. Additionally, UDO section 1-2(A) states
that any portion of a City ordinance that relates to land use and is
inconsistent with the UDO is repealed.

When the UDO was adopted, Crown had not yet received
approval on its site plan nor received a building permit. Three days
after the adoption of the UDO, on 7 February 2008, the City’s Planning
Department Technical Review Committee (“TRC”) met to review
Crown’s January 2008 site plan. The notes from this meeting indicate
the plan had not been approved. The TRC met again on 4 June 2008
to review Crown’s second revised plan. The notes from this meeting
also indicate Crown’s plans had not been approved. On 30 January
2009, Hadley stated in an email to Wilson’s attorney that the site plan
and building plans were still in review status and that no approvals or
permits had been issued. Additional TRC meetings were held, and the
record shows that Crown did not receive approval of its plans and a
building permit until 24 February 2009.

On 3 March 2009, Wilson appealed the issuance of the Crown
building permit to the Board. Wilson alleged the ordinance that controls
the Crown development project is the UDO, adopted more than one year
before the building permit was issued. Wilson alleged the buffer speci-
fied on the Crown site plan and approved by the Planning Administration
was in violation of the UDO buffer requirements. Alternatively, he
argued, if Crown’s site plan was controlled by the LSO, the plan is in vio-
lation of the LSO, as the approved buffer does not “preserve the spirit of
the Ordinance,” as required by section 2(d) of the LSO.

The Board conducted a hearing on the matter on 4 May 2009 and
issued its decision the same day. The Board denied Wilson’s appeal,
concluding that Crown had acquired a common law vested right to
proceed with the development project pursuant to the requirements
of the LSO and the MZO, which were in effect before the adoption of
the UDO. On 4 June 2009, Wilson petitioned the Alamance County
Superior Court for a writ of certiorari to review the Board’s decision
pursuant to N.C. Gen. Stat. § 160A-388 and UDO §§ 8-13 and 11-7; the
writ of certiorari was issued on 22 July 2009. Crown filed a motion to
intervene, which was granted on 4 August 2009.

After a hearing on the merits, the Superior Court upheld the
Board’s decision in its Judgment issued 18 May 2010. The trial court’s
findings of fact included, inter alia:
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7. The review process for the Proposed Walgreens began in the
first week of December 2006. . . . The first submittal [of the site
plan] was made January 23, 2008, the second submittal was made
May 19, 2008 and the fourth submitted on November 17, 2008. The
final site plan was approved, the building permit application
approved and fees paid on February 23, 2009. . ..

8. At all times during the review of the Proposed Walgreens, the
City of Mebane applied the LSO to the project having taken the
position that Crown had a vested right to proceed under the LSO
rather than the UDO which was enacted on February 4, 2008.

9. Crown Development made substantial expenditures in good
faith and in reliance upon valid governmental approvals and action.

Based upon its findings, the trial court concluded, as a matter of
law, the Board’s decision was supported by substantial evidence and
it committed no error of law in determining Crown acquired a com-
mon law vested right to proceed under the LSO and was entitled to a
building permit. From this Judgment, Wilson appeals.

II1. Jurisdiction and Standard of Review

Jurisdiction in this Court is proper pursuant to N.C. Gen. Stat.
§ 7TA-27(b) (2009) (stating a right of appeal lies with this Court from
the final judgment of a superior court “entered upon review of a deci-
sion of an administrative agency”). We review the trial court’s deci-
sion for errors of law de novo. Hilliard v. N.C. Dep’t of Corrections,
173 N.C. App. 594, 596, 620 S.E.2d 14, 17 (2005).

II1. Analysis
A. Common Law Vested Right

[1] In his first argument on appeal, Wilson alleges the trial court
erred, as a matter of law, in finding that Crown acquired a common
law vested right to proceed with the Walgreens Project under the LSO
and the MZO. We agree.

As we stated in Browmning-Ferris Indus. of S. Atl., Inc. v.
Guilford County Bd. of Adjustment, generally “ ‘[t]he adoption of a
zoning ordinance does not confer upon citizens . . . any vested rights
to have the ordinance remain forever in force, inviolate and
unchanged.” ” 126 N.C. App. 168, 171, 484 S.E.2d 411, 414 (1997) (quoting
McKinney v. City of High Point, 239 N.C. 232, 237, 79 S.E.2d 730, 734
(1954)). North Carolina law recognizes two methods by which a
landowner may, however, obtain the legal right to continue a land
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development project contrary to an ordinance that is currently in
effect; such rights may vest in a landowner by common law or by
statute. Id.

In the present case, Respondents do not argue that Crown
acquired the right to proceed with the Walgreens Project under the
LSO and the MZO by virtue of a statute. Our analysis will therefore
focus on whether Crown obtained a common law vested right to pro-
ceed with the Walgreens Project under the pre-UDO Ordinances.

A common law right to proceed with a development plan under a
prior ordinance may vest in a party when:

(1) the party has made, prior to the amendment of a zoning ordi-
nance, expenditures or incurred contractual obligations “sub-
stantial in amount, incidental to or as part of the acquisition of
the building site or the construction or equipment of the pro-
posed building” . . .

(2) the obligations and/or expenditures are incurred in good faith,

(3) the obligations and/or expenditures were made in reasonable
reliance on and after the issuance of a valid building permait, if
such permit is required, authorizing the use requested by the

party . ..

and (4) the amended ordinance is a detriment to the party.

Browning-Ferris, 126 N.C. App. at 171-72, 484 S.E.2d at 414 (internal
citations omitted) (emphasis added). The landowner has the burden
of establishing it has satisfied the elements for common law vested
rights. Id. at 172, 484 S.E.2d at 414.

In the present case, Wilson challenges three out of the four ele-
ments arguing the expenditures Crown made for the Walgreens
Project were not made in reliance on a valid building permit, were not
made in good faith, and that Crown would not suffer any detriment by
complying with the amended ordinance.

The timeline of pertinent events in the record establishes that
Crown’s expenditures, made prior to the enactment of the UDO, were
not made in reasonable reliance on and after the issuance of a valid
building permit. The events are summarized in the trial court’s
Judgment as follows:

The review process for the Proposed Walgreens began in the first
week of December 2006. . . . The site plan for the Walgreens
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Project was drawn on November 30, 2007 and the plan sealed on
December 17, 2007. The first submittal was made January 23,
2008, the second submittal was made May 19, 2008 and the fourth
submitted on November 17, 2008. The final site plan was
approved, the building permit application approved and fees
paid on February 23, 2009. (Emphasis added.)

Additionally, during the Board’s hearing, the City stipulated that the
23 February 2009 issuance of the building permit was the “final act
establishing approval” of Crown’s site plan.

Assuming arguendo that Crown made “substantial expenditures”
prior to the adoption of the UDO, the City did not issue a permit for
the Walgreens Project until more than one year after the enactment of
the UDO on 4 February 2008. As our Supreme Court concluded in
Warner v. W & O, Inc., expenditures made by the landowner prior to
issuance of a permit were “manifestly not made in reliance on the per-
mit thereafter issued.” 263 N.C. 37, 41, 138 S.E.2d 782, 786 (1964); see
also David W. Owens, Land Use Law in North Carolina 150 (2006)
(“expenditures made to secure government approval are not consid-
ered” as expenditures made in reliance upon government approval).
Therefore, Crown failed to establish one of the elements necessary to
acquire a common law vested right.

The City issued a permit for Crown’s Walgreens Project based on
the premise that the controlling ordinances were the LSO and the
MZO. Because we have determined Crown did not acquire a common
law vested right to proceed with its development plan under the LSO
and the MZO, the permit was void ab initio. Additionally, any expen-
ditures made by Crown after the issuance of the permit could not
serve as a basis for a vested right. See Mecklenburg County v.
Westbery, 32 N.C. App. 630, 635, 233 S.E.2d 658, 661 (1977) (“[T]he
permit must have been lawfully issued in order for the holder of the
permit to acquire a vested right in the use.”).

Respondents’ argument that Crown relied upon the City’s assur-
ances that the 50-foot buffer requirement would be waived is unavail-
ing. While we do not conclude the City’s assurances to Crown
amounted to conditional approvals of the site plan, this Court
rejected reliance on such actions in Browning-Ferris. 126 N.C. App.
at 172, 484 S.E.2d at 415 (rejecting the plaintiffs’ argument that sub-
stantial expenditures in reliance on the pre-amended ordinance, a letter
from the town’s planning director giving assurances of approval, or
the planning department’s conditional approval of the site develop-
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ment plan gave rise to a common law vested right to proceed with
construction in contravention of the then-enacted ordinance); MLC
Auto., LLC v. Town of S. Pines, — N.C. App. —, —, 702 S.E.2d 68,
76 (2010) (“We need not specifically address what types of govern-
ment approval, short of a permit, are sufficient for the common law
vested right analysis because Browmning-Ferris establishes that
expenditures in reliance on letters such as these are not sufficient to
give rise to a vested right.”)

Respondents claim in their brief that our courts have permitted
other towns to “take the approach taken by the City of Mebane,” but
fail to cite to a single case in which our courts have done so. Rather,
our case law makes clear, where a permit is required, expenditures
made prior to the issuance of a permit are not considered in the com-
mon law vested rights analysis. Respondents’ argument is dismissed.

Because we conclude Crown’s expenditures for the Walgreens
Project were not made in reasonable reliance on and after the
issuance of a valid building permit, we need not reach Wilson’s chal-
lenge to the other elements necessary to acquire a common law
vested right. Similarly, because we conclude Crown does not have a
common law vested right to proceed with its development project
under the LSO and the MZO, we need not address Wilson’s alternative
argument that the buffer approved in Crown’s development plan vio-
lates the LSO in that it fails to preserve the “spirit of the Ordinance”
as required by section 2(d) of the LSO.

B. Mootness

[2] Respondents contend that this appeal is moot because, before
the filing of this appeal, the City of Mebane adopted amendments to
the UDO that would entitle Crown to the building permit that was
issued. We cannot agree.

A matter is rendered moot when “(1) the alleged violation has
ceased, and there is no reasonable expectation that it will recur, and
(2) interim relief or events have completely and irrevocably eradi-
cated the effects of the alleged violation.” Kinesis Adver., Inc. v. Hill,
187 N.C. App. 1, 20, 652 S.E.2d 284, 298 (2007) (citation and quotation
marks omitted), appeal dismissed, disc. review denied, 362 N.C. 177,
658 S.E.2d 485 (2008).

As discussed above, the permit issued under the requirements of
LSO and the MZO for Crown’s development plan was void ab initio.
There is no evidence in the record that Crown’s development plan
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was approved under the UDO. Thus, the City’'s amendments to the
UDO could not have eradicated the effects of the violation and
Respondents’ argument is dismissed.

II1. Conclusion

We conclude the expenditures on the Walgreens Project made by
Crown, prior to the enactment of the UDO, were not made in reason-
able reliance on and after the issuance of a valid building permit.
Accordingly, Crown did not acquire a common law vested right to
have its development plan evaluated under the LSO and the MZO. The
building permit issued by the City of Mebane was void ab initio. The
trial court’s Judgment is

Reversed.

Judges CALABRIA and STROUD concur.

HOUSING AUTHORITY OF THE CITY [OF] WILMINGTON, NORTH CAROLINA,
PLAINTIFF V. SPARKS ENGINEERING, PLLC, DEFENDANT

No. COA10-950
(Filed 17 May 2011)

1. Appeal and Error— Rule 41(a) voluntary dismissal—original
action no longer existed—mootness

The Court of Appeals lacked jurisdiction over defendant’s
challenge to the propriety of the trial court’s decision to deny its
dismissal motion in a breach of contract, negligence, and negli-
gent 